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• John W. Leslie
• Partner
• Dentons US LLP
•

• John Leslie is a partner in Dentons’ Energy and Climate Change practices based in San Diego.
•

• Mr. Leslie is experienced in energy regulatory litigation, focusing on natural gas and electricity issues.  He represents energy
producers, consumers, and marketing and trading companies in proceedings before state and federal agencies.  He addresses 
barriers to retail market competition and pursues, on his clients’ behalf, equal access to utility infrastructure.  He assists clients 
with regulatory compliance.  He works with clients to resolve rate and service disputes with the utilities and challenges utility 
practices that impede new market entrants.  His practice includes advocacy in developing and refining the regulatory structures 
for renewable energy procurement, alternative resource development, and greenhouse gas emissions reduction compliance.  He 
addresses competitive issues, tariff violations, public policy issues, and rate design/cost allocation issues involving natural gas 
and electric utilities.  He counsels energy clients on alternatives to traditional utility service.  He negotiates terms of service 
between unregulated energy companies and utilities and assists unregulated companies in participating in new energy markets.

•

• John received his BA in Political Science from Gettysburg College and his JD from the University of North Carolina School of 
Law.
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• Charles Read, Of Counsel
Latham & Watkins LLP

• Moderator
•

• Charlie Read is the senior California public utility regulatory lawyer at Latham & Watkins. He has handled matters concerning 
the electric power, telecommunications, transportation and gas and oil pipeline industries before the CPUC as well as state and 
federal courts and at FERC. These include accident and safety investigations, rate and prudent cost proceedings, utility 
mergers and acquisitions, asset sales, tariff protests, and allegations of energy market manipulation. Charlie chairs the ABA 
Infrastructure and Regulated Industries Section Committee on State Regulation and is a member of the California, New York 
and District of Columbia Bars.  He has been repeatedly recognized by Chambers, Best Lawyers in America and Who’s Who 
Legal and  also has taught classes on energy law at the UCLA School of Law. Charlie graduated magna cum laude from 
Harvard and received his J.D. from the UCLA Law School where he was an editor on the law review.
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• Omar Rivera
• Director, Gas System Integrity Staff & Programs
• SoCalGas
• Panelist

• Omar Rivera is Director, Gas System Integrity Staff & Programs for Southern California Gas Company (SoCalGas) and San 
Diego Gas and Electric Company (SDG&E), Sempra Energy’s regulated California Utilities. Omar is responsible for providing 
strategic direction and management of system integrity policies and programs to ensure compliance with safety regulations, 
codes and industry best practices.  

• Omar’s held a variety of management positions in gas engineering; gas transmission and system operations; pipeline integrity;
and pipeline safety enhancement project (PSEP) since joining Sempra Energy Utilities in 2000. 

• Omar holds a Bachelor of Science degree in Mechanical Engineering from California State Polytechnic University, Pomona. 
•
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• GLORIA ING
• Senior Attorney
• Southern California Edison
• Panelist
•

• Gloria Ing has been an attorney at Southern California Edison Company for over 25 years where she has represented the 
company on a variety of matters such as the company’s general rate cases and California Public Utilities Commission 
proceedings relating to telecommunication matters, transmission & distribution matters, natural gas matters, and the 
Commission’s implementation of General Order 156.  Ms. Ing also serves on the Diversity Committee at SCE, which encourages 
educational opportunities for students interested in pursuing a career in the field of law.  As a member of the company’s diversity 
committee, she has volunteered as a mock trial coach for a local middle school for the past nine years.  She has also 
volunteered as an advisor and coach for the middle school’s Future Business Leaders of America team for the past four years. 

•

• Ms. Ing graduated summa cum laude and valedictorian from California State Polytechnic University, Pomona, with a degree in 
Political Science.  Ms. Ing then attended Loyola Law School on a full scholarship.  Ms. Ing is married to Monterey Park City 
Council Member Mitchell Ing for the past 25 years and they have two children.

•

•
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• Elizaveta Malashenko
• Director, Safety and Enforcement Divison
• CPUC
• Panelist
•

• Elizaveta Malashenko is the Director of the Safety and Enforcement Division at the California Public Utilities Commission 
(CPUC). In her current role, she oversees utility and rail infrastructure safety for the State of California, leading a team of more 
than 200 safety experts. Ms. Malashenko's focus is on modernizing the State’s approach to infrastructure by expanding the 
safety program to go beyond compliance by incorporating risk assessment and getting creative about how to address both 
emerging and long-term issues, such as cyber-security and wildfire prevention. Prior to working at the CPUC, Ms. Malashenko
was a strategy consultant with IBM's Energy and Utilities Practice, where she spearheaded client-facing strategy engagements, 
business process transformation programs and system implementation efforts. Ms. Malashenko has a B.A. in Economics and 
Political Science from University of Pennsylvania.

•
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• Patrick M. Rosvall
• Partner, Cooper, White & Cooper LLP
• Panelist
•

• Patrick M. Rosvall is a partner at Cooper, White & Cooper LLP.  Mr. Rosvall's practice encompasses a wide range of regulatory, 
litigation, tax, and business matters, with a focus on the needs of telecommunications, media, and technology companies.  Mr.
Rosvall regularly appears in administrative proceedings before the California Public Utilities Commission, often on behalf of 
small and mid-sized telephone companies and state video franchisees.  He is admitted to practice in California and Nevada, and 
is a member of the Federal Communications Bar Association and a board member of the California Conference of Public Utility 
Counsel.

• Mr. Rosvall specializes in counseling public utilities and other businesses regarding their regulatory compliance and related 
obligations, and in helping companies to resolve commercial disputes.  Mr. Rosvall has worked closely with a variety of 
telecommunications-related entities, including wireline telephone companies, cable and video providers, Internet Service 
Providers, broadband companies, and wireless carriers.  He has also represented energy utilities, water companies, developers, 
newspapers, restaurateurs, oil and gas companies, and commercial real estate brokers.

• Mr. Rosvall has handled numerous quasi-legislative, ratesetting, and adjudicatory matters at the California Public Utilities 
Commission.  He advises clients regarding intercarrier compensation and interconnection disputes.  He regularly assists 
companies in complying with privacy, consumer protection, environmental, and state and local tax laws.  Mr. Rosvall has worked 
with various regulated entities to formulate and articulate policy positions on issues such as universal service, numbering 
resources, Voice over Internet Protocol, and deregulatory reform.

• Mr. Rosvall graduated summa cum laude from the University of California Los Angeles, earning Bachelor of Arts degrees in 
English and Political Science, and membership to Phi Beta Kappa.  Mr. Rosvall also received his J.D. degree from UCLA School 
of Law.
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• Aug. 18, 2016 D. 16-08-024 is issued covering the process for submitting
confidential materials to CPUC

• Aug. 18, 2017 Phase 2A Proposed Decision issued adopting GO 66-D and
administrative process for submission and release of potentially
confidential information 

• Aug. 18, 2017 Assigned Commissioner’s Rules regarding Phase 2B: the
development of confidential matrices

• Oct. 3, 2017 Proposed confidential matrices to be filed

• Jan. 1, 2018 GO 66-D (as proposed) becomes effective

R. 14-11-001 Milestones
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• Applies to information provided to and created by CPUC (Sec. 1.5)

• Submitter has burden of proving confidentiality at all stages (Sec. 3.2)

• Balancing test: does the public interest in non-disclosure outweigh public 
interest in disclosure? (Sec. 3.2 (b))

 Note: the private interest in non-disclosure is not controlling

• Non-compliance may be the basis for CPUC penalties or law enforcement 
action (Sec. 2.1)

General Provisions
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• Limited to section, sentence, word or number requiring confidentiality 
(Sec. 3.2 (a))

• Legal authority within CPRA must be cited (Sec. 3.2 (b))

• Declaration may be by officer or designated employee or agent but name 
of designating officer must be included (Sec. 3.2 (c))

• Sec. 3.2 procedures don’t apply in formal proceedings or submissions 
pursuant to D. 06-06-066 (electric procurement data)

• Advice letters are subject to Sec. 3.2 procedures

Confidentiality Designation Process
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• Preliminary drafts, notes etc. not ordinarily retained

• Records reflecting the agency’s deliberation processes

 Available only to CPUC documents, not for materials provided to CPUC

• Matters in litigation

• Plant production data obtained in confidence

• Information protected by Evidence Code including privilege

• Agency investigation records

• Critical infrastructure

• Personal data (including unpublished telephone customer names and numbers)

Typical Bases for Confidentiality Recognized by CPRA 
(Gov’t Code sec. 6254)
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• Pursuant to Modified D. 06-06-066 – no change in procedure (Sec. 5.4 (a))

• Prior to 9/25/2016 – submitter has 10 days to comply with Sec. 3.2 of GO 
66-D (Sec. 5.4 (b))

• Between 9/25/2016 and 12/31/2017 – submitter must meet requirements 
of D. 16-08-24 (Sec. 5.4 (c))

• On or after 1/12018 – GO-66-D requirements and procedures apply (Sec. 
5.5 (a))

When Was The Confidential Material Provided to the CPUC?
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• Legal Division determines claim has lawful basis (Sec. 5.5 (b))

 Requestor notified of material and basis for withholding

 Requestor may appeal to Commission within 10 days of notice

• Legal Division determines claim has no lawful basis (Sec. 5.5 (c))

 Legal Division prepares draft resolution with notice to submitter

 Submitter may comment on draft resolution not later than 10 days 
before meeting when resolution is first scheduled for consideration

•

CPUC Determination of Confidentiality Claim
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• CPUC claim of confidentiality (Sec. 5.5 (d))

 If Legal Division concludes there is a lawful basis for claim, 
requestor is given notice and explanation

 Requestor may appeal for reconsideration by Commission within 10 
days of notice

 If Requestor appeals, Legal Division will prepare draft resolution for 
Commission consideration

CPUC Determination of Confidentiality Claim (cont’d)
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• All contested PRA requests will be resolved by Commission resolution 
(Sec. 6.1)

 Resolution will be served on submitter and requestor

 Draft resolution will be released for public review and comment 
pursuant to Pub. Util Code sec. 311(g) and Rule 14.5

CPUC Determination of Confidentiality Claim (cont’d)
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• Submitter or requestor must follow standard CPUC appellate process

 Request for stay may be filed

 Application for re-hearing

 Writ of review in court of appeal and/or California Supreme Court

CPUC PRA Appeals
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1 

Omar Rivera – Director of Gas System Integrity 

MARKING OF DOCUMENTS 



Past Practice 

» General Order No. 66-C  
 Procedures for obtaining information and records in the possession of the commission and its 

employees and commission policy orders thereon. 
 Section 2 Exclusions – Public records not open to public inspection include: 

• (2.2) Records or information of a confidential nature furnished to, or obtained by the 
commission.  (See P.U. Code 583, 3709, 5228) 

 
» PU Code 583 

 “No information furnished to the commission by a public utility, except such matters as are 
specifically required to be open to public inspection by the provisions of this part, shall be open to 
public inspection or made public except on order of the commission, or by the commission or 
commissioner in the course of a hearing or proceeding.  Any officer or employee of the commission 
who divulges and such information is guilty of a misdemeanor.” 

 
» CPUC Audits and Interactions 

 ALL DOCUMENTS shared with CPUC were identified as records or information of a confidential 
nature.    

2 



Current Practice 

General Order No. 66-C along with Decision (D.) 16-08-024  
» New decision was issued updating the process for submitting potentially confidential documents to the 

Commission.  
 Adding additional steps for submittal of documents to CPUC 

1. Make determination whether information or document is confidential 
2. DRAFT declaration 
3. Shade portions of the data or information 
4. Mark or stamp the data 
5. Submit for legal review 
6. Obtain officer signature on declaration 

 
» Change Management 

 Development of a process 
 Training 
 Development of best practices  

• Identifying documents 
• Marking documents 
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Challenges in Marking Documents 

» Volume 
 Number of Audits 
 Number of Data Request 
 Number of Documents 
 Number of Pages 

» Consistency 
 Documents routinely submitted 

• Gas Standards  
• Training Materials 

 Similar Documents 
• Maps 
• Engineering Designs 

» Regulatory compliance 
 Data Governance 
 Data Integrity 
 Responses in a timely manner 
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Sample of Officer & Employee Declarations 

1 

 

[NAME OF CPUC PROCEEDING] 

DECLARATION OF  

[OFFICER’S NAME]  

REGARDING THE CONFIDENTIALITY OF CERTAIN DATA  

 
I, [OFFICER’S NAME], declare and state: 

1. I am [TITLE] at [NAME OF COMPANY].  As such, I have responsibility 

for overseeing and reviewing the [LIST THE DATA REQUEST NUMBER, 

TESTIMONY EXHIBIT, OR WORKPAPER VOLUME THAT CONTAINS THE 

CONFIDENTIAL INFORMATION] 

2. I am making this declaration in accordance with the instructions set forth  

in Decision 16-08-024 of R. 14-11-001, which was issued August 25, 2016 and governs 

the submission of confidential documents to the Commission 

3. I have personal knowledge of the facts and representations herein and, if 

called upon to testify, could and would do so, except for those facts expressly stated to be 

based upon information and belief, and as to those matters, I believe them to be true. 

4. Listed below are the data for which [NAME OF COMPANY] is seeking 

confidential protection and the basis for [NAME OF COMPANY]’s confidentiality 

request. 

Location of 
Confidential Data

Pages 
(if available) 

Description of Information 
that is Confidential 

Basis for  
Confidentiality 

Claim 
    
 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. 

Executed on [DATE] at [CITY, STATE]. 

__________________________ 

 [TYPE NAME] 



Sample of Officer & Employee Declarations 

2 

 

[NAME OF CPUC PROCEEDING] 

DECLARATION OF  

[EMPLOYEE’S NAME]  

REGARDING THE CONFIDENTIALITY OF CERTAIN DATA  

 
I, [EMPLOYEE’S NAME], declare and state: 

1. I am [TITLE] at [NAME OF COMPANY].  [NAME OF OFFICER AND 

OFFICER’S TITLE] delegated authority to me to sign this declaration.  I have 

responsibility for overseeing and reviewing the [LIST THE DATA REQUEST 

NUMBER, TESTIMONY EXHIBIT, OR WORKPAPER VOLUME THAT CONTAINS 

THE CONFIDENTIAL INFORMATION] 

2. I am making this declaration in accordance with the instructions set forth  

in Decision 16-08-024 of R. 14-11-001, which was issued August 25, 2016 and governs 

the submission of confidential documents to the Commission 

3. I have personal knowledge of the facts and representations herein and, if 

called upon to testify, could and would do so, except for those facts expressly stated to be 

based upon information and belief, and as to those matters, I believe them to be true. 

4. Listed below are the data for which [NAME OF COMPANY] is seeking 

confidential protection and the basis for [NAME OF COMPANY]’s confidentiality 

request. 

Location of 
Confidential Data

Pages 
(if available) 

Description of Information 
that is Confidential 

Basis for  
Confidentiality 

Claim 
    
 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. 

Executed on [DATE] at [CITY, STATE], California. 

__________________________ 

 [TYPE NAME] 



Issues at the CPUC with Confidentiality 
Designations and Declarations

Elizaveta Malashenko
Director, Safety and Enforcement 

California Public Utilities Commission
.
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 Highly competitive markets.
 Thousands of potential players, many 

unregulated.
 Much more sensitive data exists today than ever 

before.
 Material increase in confidential data collected by 

CPUC, especially in certain contexts (e.g. 
acquisitions, investigations, DIVCA).

 Increase in CPUC production of formal and 
informal reports based on confidential 
information. 

 Significant potential for harm if competitively 
sensitive data is released.







 Public Utilities Code Section 583 Predates the 
CPRA by several decades.

 The CPRA acknowledges the Section 583 as an 
explicit exemption.  (Gov. Code  § 6276.36).

 Commission policy must follow both Section 583 
and the CPRA.
◦ G.O. 66-C was developed as a way to harmonize the two 

and clarify standards.
◦ G.O. 66-D would defer to the CPRA exemptions, in 

significant respects, which creates uncertainty because 
exemptions are permissive.

◦ Nevertheless, overall legal framework remains the same 
and Gov. Code Sections 6254(k) and 6255 are broad 
exemptions.



Confidential documents from communications providers 
generally involve:

1. Critical Infrastructure Data:  data whose 
disclosure could harm public safety by putting critical 
infrastructure at risk (Gov. Code § 6254(k); 6 U.S.C. § 133).

2. Confidential Subscriber Information:  personally-
identifiable information about subscribers whose disclosure 
would harm customer privacy.  (Gov. Code § 6254(k); Pub. Util. 
Code § 2891; 47 U.S.C. § 222). 

3. Trade Secrets:  confidential information about the 
specific “program, device, method, technique, or process” by 
which a provider delivers service that derives independent 
economic value out of not being generally known (Gov. Code §
6254(k); Evid. Code § 1060; Civil Code § 3246.1(d)).



4. Competitively-sensitive information:  information 
whose disclosure would subject a provider to unique 
harm in the market or distort the operation of the 
market.  (Gov. Code § 6255).
5. Confidential financial information:  information 
whose disclosure could subject a provider to financial 
harms or fraud. (Gov. Code  § 6255).



 Justifications/declarations needed no matter how informal 
the contact is.

 Separate the declaration from any legal analysis needed to 
support the claim of confidentiality.

 Be sure materials are not made public elsewhere (prior 
proceedings, FCC filings, etc.).

 Tailor the claim to specific provider’s circumstances (certain 
documents are confidential to some but not others).

 Look for statutes, FCC determinations, prior Commission 
decisions (or even ALJ rulings) as precedent.

 Most CPRA exceptions address narrow and specific data 
sets; be sure to bring in the “catch all” (Gov. Code § 6254(k) 
and the “balancing test” (Gov. Code § 6255) as backup 
where needed.

 Make the connection to public harm wherever possible.
 Don’t over-mark and explain where precise marking is not 

possible.



 Declarations are meant to present facts, not 
legal conclusions – don’t have a lay witness 
swear to the law!

 If declarant does not have personal 
knowledge, use “information and belief” and 
be sure they are properly informed.

 If properly framed and cross-referenced, 
declarations may be “reusable.”



 A single attorney is generally assigned, who is your 
point of contact.

 Initial response will likely come within 10 days (Gov. 
Code § 6253); responsive documents and 
supplemental narrative will come later . . . potentially 
much later.

 You don’t have to give a reason for the request, but 
you might want to.

 For faster results:
◦ narrow your search;
◦ suggest possible places to look (to the reviewing attorney)
◦ avoid asking for documents from Commission Divisions 

who act as parties unless you really want those documents 
(ORA, SED, etc.).



 Faithful adherence to balancing test to protect 
market sensitive and confidential financial 
documents is critical under G.O. 66-D.

 Development of appropriate matrices can 
reduce burdens on all sides.

 G.O. 66-D will result in more formality in 
exchanging information with the Commission.

 G.O. 66-D may result in increased discovery 
disputes and motion practice surrounding 
requests for confidential documents.
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DECISION UPDATING COMMISSION PROCESSES RELATING 
TO POTENTIALLY CONFIDENTIAL DOCUMENTS 

 

Summary 

This decision implements an updated and clarified process for submitting 

potentially confidential documents to the Commission based on the process 

adopted in our prior Decision 06-06-066.1  This process is intended to ensure 

consistency across industries and to expedite Commission review of requests for 

confidential treatment in response to California Public Records Act requests.   

In addition, this decision provides guidance for the development of the 

process that the Commission will use in determining whether a potentially 

confidential document can be disclosed, again with the goal of consistent 

treatment and prompt disclosure of non-confidential documents.  This is an 

interim decision, and this proceeding remains open for further refinement and 

improvement of the Commission’s processes. 

1. Background 

This Order Instituting Rulemaking (OIR) was opened to continue our 

process to “increase public access to records furnished to the Commission by the 

entities we regulate, while ensuring that information truly deserving of 

confidential status retains that protection.”  (OIR at 1.)  The OIR proposed that 

the Commission adopt a revised General Order (GO) 66-D to replace the current 

GO 66-C, and attached a draft of a proposed GO 66-D for the parties to comment 

on.2 

                                              
1  As modified by Decision (D.) 07-05-032. 

2  The OIR noted that GO 66-C is outdated, contains provisions that are inconsistent with the 
California Public Records Act (CPRA), and “it does not articulate the process and procedure for 
 

Footnote continued on next page 
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Comments on the OIR, and the proposed GO 66-D, were filed by:  Small 

Business Utility Advocates, Consumer Federation of California, Golden State 

Water Company, the Commission’s Office of Ratepayer Advocates (ORA), 

City of San Bruno, California Water Association (CWA), Shell Energy North 

America (U.S.), L.P. (Shell Energy), The Utility Reform Network (TURN), 

Imperial Irrigation District (IID), Uber Technologies, Inc., California Association 

of Competitive Telecommunications Companies (CALTEL), City and County of 

San Francisco (San Francisco), Bayview/Hunters Point Community Legal 

(Bayview), and Mussey Grade Road Alliance. 

The following filed joint or combined comments on the OIR:  Joint Utilities 

(Southern California Edison Company, San Diego Gas & Electric Company, 

Southern California Gas Company, and Southwest Gas Corporation), 

Independent Storage Providers (Central Valley Gas Storage, LLC, Lodi Gas 

Storage, LLC, Wild Goose Storage, LLC, and Gill Ranch Storage, LLC), 

Communications Industry Coalition (CIC) (AT&T, California Cable And 

Telecommunications Association, CTIA - The Wireless Association, Frontier 

Communications, the Small Local Exchange Carriers (LECs), Sprint/Nextel, 

SureWest Telephone, T-Mobile West LLC, and Verizon). 

Reply Comments on the OIR were filed by:  Rasier-CA, LLC/Uber 

Technologies, Inc., Joint Utilities, CWA, Sidecar Technologies, Inc. and Side.CR, 

LLC, CIC, Small Business Utility Advocates, Bayview, San Francisco, City of 

San Bruno, Pacific Gas and Electric Company (PG&E), and ORA. 

                                                                                                                                                  
obtaining Commission records.”  (OIR at 4.)  GO 66-C does in fact articulate a process and 
procedure for obtaining Commission records, but that process and procedure needs updating 
and improvement.  
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A prehearing conference (PHC) was held on March 3, 2015.  At the PHC, 

parties discussed the proposed GO 66-D, its potential interaction with past and 

present practices of the Commission (including those implemented by 

D.06-06-066), and the interpretation and application of Public Utilities Code 

Section 583. 

Based on the OIR, comments and reply comments from parties, and the 

discussion at the PHC, an Assigned Commissioner’s Scoping Memo and Ruling 

(ACR) was issued on August 11, 2015, which refined and revised the scope of the 

issues to be addressed, and also solicited additional Comments and Reply 

Comments on an attached “Proposed Process for Handling Public Records Act 

Requests.”  (ACR at 3-4.)  The ACR specifically directed the parties: 

In addition to the “Proposed Process for Handling Public Records 
Act Requests” contained in Attachment A, parties shall comment on 
the legal framework set forth in the draft proposal.  If parties dispute 
the preliminary legal conclusions reached therein, they shall support 
their contentions with citations to applicable law and precedent.  
(ACR at 3-4.) 

Comments on the ACR were filed by:  CWA, CIC, Calpine Corporation, 

Rasier-CA, LLC, ORA, PacifiCorp, City of San Bruno, Liberty Utilities (CalPeco 

Electric) LLC, CALTEL, TURN, Independent Storage Providers, PG&E, Joint 

Utilities, and San Francisco.  Reply Comments on the ACR were filed by:  

Bayview, IID, CWA, Rasier-CA, LLC, TURN, ORA, CIC, and Joint Utilities.  
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At the request of the parties, a workshop was held to address the 

possibility of establishing certain types or characteristics of records as being 

public or confidential.  (ACR Scheduling Workshop, dated January 12, 2016.)3 

2. Procedural and Legal Issues 

The scope of this interim decision is limited, and is focused on improving 

public access to documents in the possession of the Commission and providing 

guidance for this proceeding going forward.  This decision does not adopt an 

updated version of GO 66, but this proceeding will remain open to further 

develop and refine the Commission’s processes relating to potentially 

confidential documents, and may result in the adoption of a new version of 

GO 66. 

This decision does two things:  1) it implements an updated and clarified 

process for submitting potentially confidential documents to the Commission, 

and 2) it establishes guidelines for the process that the Commission will use in 

determining whether a potentially confidential document can be disclosed.4  This 

decision addresses documents and information received by the Commission 

from a utility or other outside entity; it does not address Commission-created 

documents, such as incident investigation reports or audit reports.  

Party statements at the PHC indicated a disparity of practices in how 

utilities and other entities designate as confidential documents that are submitted 

                                              
3  A workshop was held on February 2, 2016, and documents were subsequently circulated 
amongst the parties.  This decision does not rely upon or use information or documents 
presented at or after the workshop, but that material may become part of the record of this 
proceeding in the future. 

4  Disclosure of potentially confidential documents in the possession of the Commission is 
typically the result of a CPRA request, but may occur in other contexts as well. 
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to the Commission.  For example, counsel for T-Mobile and counsel for SureWest 

and the Small LECs stated that their standard practice is to mark documents as 

confidential under GO 66-C and Section 583, without specifying the specific basis 

for confidentiality.  (Transcript at 21 and 26.)  

By comparison, counsel for CWA stated that the water utilities have not 

marked or otherwise identified as confidential documents submitted to the 

Commission, as there “has been an understanding with Commission staff that 

certain information was highly confidential.”  Accordingly, even information 

that was considered confidential “was not rigorously identified as such.”  

(Transcript at 22-23.) 

And yet another approach was described by counsel for Shell Energy, who 

noted that documents relating to electric and gas procurement are submitted 

under a more detailed protocol established by the Commission in D.06-06-066.  

(Transcript at 14-15.) 

This inconsistency in the way that documents are designated as 

confidential makes the Commission’s review and determination of 

confidentiality claims more difficult and time consuming, and can result in 

delays to Commission responses to CPRA requests.  Accordingly, this decision 

implements a more uniform process for all potentially confidential documents 

submitted to the Commission; while some industry-specific differences will 

remain, the broad disparities identified at the PHC are eliminated. 

In addition, if the Commission receives a request for documents under the 

CPRA, and determines that responsive documents have been marked as 

generically confidential, Commission staff often has difficulty in determining the 

basis for the confidentiality claim, and accordingly will have to contact the 

submitting entity to figure out the basis for (and validity of) the claim of 
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confidentiality.  This significantly slows down the Commission’s responses to 

CPRA requests.   The process implemented by this decision will alleviate this 

problem, particularly for documents submitted to the Commission in the future. 

Parties were asked to comment on the legal framework set forth in the 

draft proposal attached to the ACR.  (ACR at 3; Attachment A to ACR.5)  

Specifically, parties were directed:  “If parties dispute the preliminary legal 

conclusions reached therein, they shall support their contentions with citations to 

applicable law and precedent.”  (Id. at 3-4.) 

For today’s decision, one of the key parts of the legal framework set forth 

in Attachment A to the ACR addressed Section 583 and this Commission’s 

interpretation of that section in D.06-06-066.  As Attachment A stated, many of 

the legal issues raised here were addressed (in the context of energy 

procurement) in Rulemaking (R.) 05-06-040, which resulted in D.06-06-066 (as 

modified by D.07‐05‐032).  D.06-06-066 established a new process for submission 

of potentially confidential documents to the Commission, which has been in 

place and utilized for energy procurement documents for about 10 years.  We 

agree with Staff’s statement in Attachment A that there is “no need to revisit the 

long-established and unchallenged legal conclusions in D.06-06-066, as modified 

by D.07-05-032.”  (ACR Attachment A at A-3.) 

In D.06-06-066, the Commission considered the language of Section 583,6 

and concluded that Section 583: 

                                              
5  Attachment A to the ACR is attached as Attachment A to this decision. 

6  Section 583 reads:  “No information furnished to the commission by a public utility, or any 
business which is a subsidiary or affiliate of a public utility, or a corporation which holds a 
controlling interest in a public utility, except those matters specifically required to be open to 
public inspection by this part, shall be open to public inspection or made public except on order 
 

Footnote continued on next page 
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… does not require the Commission to afford confidential treatment 
to data that does not satisfy substantive requirements for such 
treatment created by other statutes and rules. . . . Section 583 sets 
forth a process for dealing with claims of confidentiality, and does 
not contain any substantive rules on what is and is not appropriate 
for protection.  (D.06‐06‐066 at 27, as modified by D.07‐05‐032). 
 
This determination was and is based on case law: 
 
As the United States Court of Appeals for the Ninth District noted in 
Southern California Edison Company v. Westinghouse Electric 
Corporation (9th Cir. 1989) 892 F. 2d 778, 783:  “Section 583 does not 
forbid the disclosure of any information furnished to the CPUC by 
utilities.  Rather, the statute provides that such information will be 
open to the public if the commission so orders, and the 
commission’s authority to issue such orders is unrestricted.” 
Similarly, In Re Southern California Edison Company [Mohave Coal 
Plant Accident], D.91‐12‐019, 42 CPUC 2d 298, 300 (1991), states that 
§ 583 “assures that staff will not disclose information received from 
regulated utilities unless that disclosure is in the context of a 
Commission proceeding or is otherwise ordered by the 
Commission” but does not limit our broad discretion to determine 
whether certain information should be disclosed to the public and 
under what circumstances.  (D.06‐06‐066 at 28-29, as modified by 
D.07‐05‐032.) 
 
Accordingly, the Commission determined that in analyzing whether a 

claim of confidentiality has merit, the Commission does not look to Section 583, 

“because nothing in the statute addresses what types of records should and 

should not be confidential.”  (Id. at 28.)  Other laws and regulations – trade 

secrets, Evidence Code provisions regarding privileges, confidentiality statutes 

                                                                                                                                                  
of the commission, or by the commission or a commissioner in the course of a hearing or 
proceeding.  Any present or former officer or employee of the commission who divulges any 
such information is guilty of a misdemeanor.” 
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such as Section 454.5(g), and specific parts of GO 66‐C – provide the substantive 

basis for any assertion of confidentiality.  (Id. at 28.) 

In Attachment A, Staff observed and recommended: 

On its face, R.05‐06‐040 only dealt with records related to energy 
procurement.  However, the Staff proposes that the Commission’s 
interpretation of Section 583 in R.05‐06‐040 apply with equal force to 
all records submitted to the Commission, not just those related to 
energy procurement.  Parties shall address this preliminary 
conclusion in their comments.  (ACR Attachment A at A-6.) 

Parties addressed this issue in their comments.  (See e.g. ACR Comments of 

San Francisco at 3-4, ACR Comments of PG&E at 1 and 3-4, ACR Comments of 

ORA at 2-3, ACR Comments of Bayview at 3, ACR Comments of CIC at 9-14, 

ACR Comments of CWA at 3-6.) 

A number of parties expressed strong support for the Staff’s proposed 

legal framework.  For example, San Francisco states: 

San Francisco agrees with Commission Staff that there is “no need to 
revisit the long-established and unchallenged legal conclusions in 
Commission Decision 06-06-066,” and that the analysis of Public 
Utilities Code § 583 in that Decision applies with equal force to “all 
records submitted to the Commission, not just those related to 
energy procurement.”  (ACR Comments of San Francisco at 3, 
quoting Attachment A to ACR, emphasis in original.) 

ORA also agrees with the Staff’s description of the legal context, including 

the recommendation that the commission does not need to revisit the legal 

conclusions of D.06-06-066, including that decision’s determination that 

Section 583 “sets forth a process for dealing with claims of confidentiality, and 

does not contain any substantive rules on what is and is not appropriate for 

protection.”  (ACR Comments of ORA at 2, quoting D.06-06-006 at 27.)  ORA 

acknowledges that D.06-06-006 focused on the confidentiality of electric 

procurement information, but, agrees with Staff’s proposal that:  “this should 
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apply with equal force to all records submitted to the Commission, not just those 

related to energy procurement (i.e., the rules established in that holding should 

apply equally to the other regulated industries as well).”  (Id.) 

TURN also agrees with this approach: 

TURN generally agrees with the description in Section A of the Draft 
Proposal of the legal framework applicable to claims of 
confidentiality made by submitters of information to the CPUC.  In 
particular, TURN fully endorses the Draft Proposal’s interpretation 
of Section 583 – based on the thorough legal analysis in D.06-06-066, 
as modified by D.07-05-032 – as a provision that provides no 
substantive basis for claims of confidentiality.  TURN agrees with 
the Draft Proposal that this interpretation should apply to all records 
submitted to the Commission.  Nothing in the discussion in 
D.06-06-066 or the authorities relied upon in that discussion suggests 
that the interpretation of Section 583 should be limited to energy 
procurement-related information.  (ACR Comments of TURN 
at 2-3.) 

Some parties, however, also expressed concern about the legal framework, 

particularly around questions of whether it would apply prospectively or 

retroactively. 

CWA notes that neither CWA nor any Commission-regulated water utility 

participated in the proceeding leading to the adoption of the rules set forth in 

D.06-06-066, and argues that:  “Most importantly, any new rules adopted in this 

proceeding should be given prospective application from the date of a decision 

in R.14-11-001, […] not from the date of D.06-06-066.”  (ACR Comments of CWA 

at 4-5.)  Like CWA, CIC argues:  “Finally, the retroactive manner in which the 

Draft Proposal appears to propose to apply D.06-06-066 would violate the due 

process rights of the many parties in this proceeding that were not parties to 

R.05-06-040.”  (ACR Comments of CIC at 11.) 
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We will not apply the submission requirements adopted today to 

submissions made before today by parties not subject to the requirements of 

D.06-06-066.  As this proceeding goes forward, the Commission will consider 

further how to expedite the review of documents submitted prior to the date of 

this decision, and the extent to which those processes can be consistent with the 

ones we adopt today. 

CIC observes that the staff proposal is vague regarding which aspects of 

the Commission’s interpretation of Section 583 contained in D.06-06-066 would 

apply here, as significant parts of that decision are specific to electric 

procurement documents, and appear to be inapplicable outside of that context.  

(ACR Comments of CIC at 11.)  For example, CIC notes that D.06-06-066 requires 

the filing of a motion, which would not apply to situations outside of a formal 

proceeding.  (Id. at 13-14.)  

CIC appears to be construing the staff proposal too literally.  We are not 

taking D.06-06-066 in its entirety and applying it to all industries.  As Attachment 

A to the ACR stated, we are applying the interpretation of Section 583 in that 

decision to all records submitted to the Commission.  (ACR Attachment A at 

A-6.)  By doing so, we are confirming the fundamental conclusion that this 

Commission reached in D.06-06-066 - that Section 583 is not substantive - and 

using that as the basis for imposing similarly-structured requirements to a 

broader context.  As the Joint Utilities point out, the approach adopted in 

D.06-06-066 has generally worked well (ACR Comments of Joint Utilities at 7-8.)  

Accordingly, we are using that existing fundamental structure as a basis for 

today’s decision; we are not just blindly applying it.  In addition, the approach 

we are announcing today is a preliminary one, and we expect it will be further 

refined as we gain experience. 
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Attachment A to the ACR also addressed a proposed process for 

responding to CPRA requests.  (ACR Attachment A at A-8 to A-11.)  Parties were 

given the opportunity to comment on this process, and were directed that:  “If 

they believe that the legal authority discussed above compels a different process, 

or if some other legal authority should control, they shall specifically explain 

their position, with citations to the controlling authority.”  (Id. at A-8 to A-9.)   

A key part of the proposed process is the Commission’s delegation of 

authority to the Commission’s Legal Division (under the direction of the 

Commission’s General Counsel7) to handle CPRA requests for documents.  

Under that delegated authority, Legal Division could determine whether records 

submitted should remain confidential, potentially without further formal action 

by the full Commission. 

Some parties expressly support the delegation of authority to Legal 

Division.  For example, ORA supports the delegation of authority to Legal 

Division, noting that the Commission has delegated authority to Energy Division 

to resolve Advice Letters under GO 96-B.  (ACR Reply Comments of ORA at 5.)  

ORA also notes that arguments against delegation based on 583 are groundless, 

as:  “Section 583 neither creates a privilege of nondisclosure for a utility, nor 

designates any specific types of documents as confidential.”  (Id. at 4, citing to 

Resolution L-436.)  Bayview also supports the delegation of authority to Legal 

Division as being more efficient and consistent with the California Constitution, 

as it would improve public access to records.  (ACR Comments of Bayview 

                                              
7  See, Pub. Util. Code § 307. 
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at 12.)  Not all parties addressed this issue; some appear to consider it largely a 

non-issue.  (See, e.g. ACR Comments of PG&E.)   

On the other hand, CIC and the Joint Utilities’ vigorously oppose 

delegation, and take the position that the Commission must review each 

individual determination via a formal Commission decision.  They base this 

position on an argument that a Commission General Order is not actually an 

“order,” as used in the Public Utilities Code, and specifically that Section 583 

“requires the Commission to make individualized, case-by-case determinations 

as to whether confidential information should be disclosed.”  (ACR Reply 

Comments of CIC at 4, citing to ACR Comments of Joint Utilities at 12.) 

According to this argument, the Commission cannot delegate authority to 

Legal Division on a blanket basis, or even on an individual case basis.  And since 

CIC argues that there must be an “individualized, case-by-case” determination of 

confidentiality, even the Commission could not make a blanket determination 

that certain documents are not confidential. 

Under CIC’s approach, if an entity submitting information marked a blank 

page or a public SEC filing or newspaper article as confidential, it could only be 

released upon a formal vote of the full Commission.  The Commission could not 

determine in advance that those kinds of documents do not deserve confidential 

treatment.  And it is quite possible that filings marked confidential would 

actually contain such clearly public records, as CIC also argues that it should be 

able to claim confidentiality for large documents that may only contain small 

amounts of confidential material, and that it should not be required to provide a 

specific basis for any claim of confidentiality at the time it submits documents to 

the Commission.  (ACR Comments of CIC at 21-23.)   
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In other words, an entity that submitted 10,000 pages of documents could 

mark all of them as confidential without reviewing each page to determine 

whether or not it contained confidential information, but the Commission would 

have to look at each and every page before releasing it.  This would make things 

simpler and easier for utilities and other entities that submit information, but it 

places all of the burden of reviewing documents on the Commission and its staff.  

This is neither fair nor efficient, as it relieves the entity claiming confidentiality 

for stating (or even having) a basis for its claim, places the heaviest burden of 

determining confidentiality on Commission staff (who did not mark it as 

confidential and may not know why it should be kept as confidential), and 

unnecessarily delays the release of public records. 

In arguing that a General Order, such as the proposed GO 66-D, is not 

actually an “order” of the Commission, the Joint Utilities argue that a true 

“order” requires there to be a case before the Commission, with claims of 

confidentiality decided upon a factual record.  (ACR Comments of Joint Utilities 

at 12).  There are several problems with this argument.  First, General Orders are 

adopted by an order of the Commission in a formal proceeding.  (See, e.g.  

D.09-04-005 re GO 96-B; D.94-06-014 re GO 131-D.)8   So whether or not the 

General Order itself constitutes an “order,” the order adopting the General Order 

is clearly and indisputably an order of the Commission, just as an order 

approving a settlement or a tariffed rate is an order of the Commission. 

Second, the argument of the Joint Utilities conflicts with Commission 

precedent.  The Public Utilities Code does not define “order,” but the 

                                              
8  General Orders may also be adopted by a Commission Resolution, rather than a Decision.  
Resolutions are also formal actions of the Commission.  See, Pub. Util. Code § 311.5(b). 
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Commission has.  In 2002, the Commission stated that an “order” “means any 

order of the Commission, including any general order, or other decision of the 

Commission . . . .”  (D.02-02-049, Appx. 1, at 1.)  In other words, a General Order 

is an order. 

Applying that same interpretation here is also consistent with the 

Commission’s original understanding of the meaning of Section 583, and the 

purpose of the Commission’s General Orders.  Section 583’s predecessor, 

Section 28(d) of the Public Utilities Act, read more or less the same as the current 

statute.9  Section 28(d) was enacted in 1911; the legislature amended it in 1915.  

In 1923, the Commission promulgated the first GO 66.   

In that General Order, the Commission set forth the full text of 

Section 28(d), then proceeded to order that six categories of information 

"furnished to the Railroad Commission by public utilities should be open to 

public inspection."  The entire General Order is one printed page long, and it is 

free of discussion of whether that General Order was an order or not.  It was just 

an order that required certain documents to be open to public inspection, and 

did not require the Commission to issue a separate “order” each time documents 

in those categories were disclosed.  This Commission has treated and continues 

to treat General Orders as orders of the Commission, not as some lesser vehicle.   

                                              
9  Section 28(d) provided: "No information furnished to the commission by a public utility, 
except such matters as are specifically required to be open to public inspection by the provisions 
of this act, shall be open to public inspection or made public except on order of the commission, 
or by the commission or a commissioner in the course of a hearing or proceeding.  Any officer 
or employee of the commission who, in violation of the provisions of this subsection, divulges 
any such information shall be guilty of a misdemeanor."  Pub. Util. Act § 28(d).  The Act was 
recodified as the Public Utilities Code and its provisions renumbered in the early '50s.   
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Applying the Joint Utilities argument to other contexts shows that it is 

fundamentally absurd.  For example, if an order of the Commission approved a 

settlement in a proceeding, under the Joint Utilities’ argument, the utility would 

not need to comply with the terms of the settlement, and the Commission could 

not order compliance with the settlement, as the settlement is not really an 

“order” of the Commission.  Applying this same argument to tariffs, that are 

filed via an advice letter, gives even more absurd results. 

Finally, Public Records Act document requests often come up outside of 

formal Commission proceedings, and may seek documents that were not part of 

the record of a formal proceeding.  As CIC notes, the “practical reality [is] that 

utilities often submit responsive documents to data requests outside of a 

proceeding.”  (ACR Comments of CIC at 14.)  Under the Joint Utilities argument, 

in this kind of a situation, where there is no case and no factual “record,” there 

could never be an order of the Commission.  In other words, Joint Utilities are 

arguing records must only be released by an order, but in many situations there 

would not and could not be such an order.  Joint Utilities’ argument creates a 

kind of Catch-22, where records can only be released via an “order,” but there is 

no way to get such an “order,” making it virtually impossible for records to be 

released.  We decline to adopt this self-serving and tortured interpretation of 

Section 583. 

Bayview presents a more logical approach on both legal and policy 

grounds: 

Taken as a whole, section 583 does not require a commission order 
or proceeding to release all information furnished to the 
commission.  Some information, such as non-confidential 
information, can be released without a Commission order or 
proceeding.  Even if a commission order is required, under In Re 
Southern California Edison Company, D.91-12-019, 42 CPUC 2d 298, 
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300 (1991), the Commission may delegate its authority to its Legal 
Division, such as in this proceeding.  (ACR Reply Comments of 
Bayview at 4.) 

As Bayview points out, the approach of CIC and the Joint Utilities would 

unnecessarily delay the Commission’s response to Public Records Act requests, 

and add an unnecessary hurdle for those requesting information.  (Id.) 

ORA correctly concludes that “[I]t is reasonable for the Commission to 

exercise its discretion by delegating the tasks set forth in proposed GO 66-D” to 

Legal Division, and that this delegation of authority “[I]s similar to delegations 

of authority to staff the Commission has made in other contexts.”  (OIR Reply 

Comments of ORA at 4.) 

3. New Process and Guidelines 

Based on the record of the proceeding to date, we adopt the following 

process for submitting confidential documents to the Commission, and the 

following guidelines for the process that the Commission will use for its review 

and possible release of those documents.  This should help to further refine and 

focus this proceeding going forward, as we develop and implement specific 

procedures consistent with these guidelines.  Parties will have the opportunity to 

present their arguments and positions on the specific procedures to be used, and 

on the content and language of a revised GO 66. 

3.1. Process for Submission of Confidential 
Documents 

The following process shall be used for the submission of potentially 

confidential documents to the Commission: 

1) When submitting documents to the Commission or staff of the 
Commission (including ORA) outside of a formal proceeding, 
any documents for which the submitting party seeks confidential 
treatment must be marked as confidential, the basis for 
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confidential treatment must be specified, and the request for 
confidentiality must be accompanied by a declaration signed by 
an officer of the requesting entity or by an employee or agent 
designated by an officer.  The officer delegating signing authority 
to an employee or agent must be identified in the declaration.10  

2) The same process shall be followed for submitting documents to 
the Commission or staff of the Commission in a formal 
proceeding unless a different process has been established for 
that proceeding, except that a motion signed by an attorney may 
be substituted for the declaration. 

3) Documents subject to the requirements of D.06-06-066 may 
continue to be submitted consistent with the requirements of that 
decision.11  

4) If only certain information in a document (e.g. customer names 
and addresses, contract payment amounts, etc.) is confidential, 
only that information rather than the entire document should be 
designated as confidential.  

5) This process is effective immediately. 

This approach is generally consistent with the approach we took in 

D.06-06-066 and the recommendations of a number of parties to this proceeding.  

We acknowledge that this approach may require some additional work on the 

part of submitting parties, but the additional work should not be excessive or 

overly time-consuming. 

If a party believes that a particular document or piece of information is 

confidential, presumably they reviewed it in order to make that determination.  

                                              
10  Refinements to this system, such as a checklist or highlighting system, may be considered in 
a later phase of this proceeding.  

11  Refinements, such as further alignment of the details of the process adopted today and the 
process adopted in D.06-06-066, and other existing processes (such as that set forth in GO 167) 
may be considered in a later phase of this proceeding. 
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And in determining that it was confidential, they necessarily would have to 

determine why or how it was confidential.  Accordingly, the process we adopt 

today should not require additional analysis and review of documents by 

submitting entities, although it may require some additional administrative tasks 

and time, as identifying the specific information and the basis for claiming 

confidentiality will take more effort than just stamping everything 

“confidential.”12 

It is preferable for the submitting entity, which has a basis for believing 

that a document is confidential, to provide that basis to the Commission, as 

opposed to requiring Commission staff to guess that basis after the fact, or go 

back to the submitting entity to ask for the basis, which is an inefficient and 

unnecessary use of staff time and resources.  Law, policy and practicality all 

support requiring that those seeking confidential treatment for documents state 

clearly why that treatment is appropriate. 

3.2. Guidelines for Commission Review 
Process 

The following guidelines apply to the process for the Commission to 

review and possibly release potentially confidential documents submitted to the 

Commission: 

1) Any documents submitted to the Commission after the effective 
date of this decision that are not marked confidential may be 
released by Commission staff, with no formal action by the 
Commission required. 

                                              
12  This Commission has observed instances where an entity appears to have willy-nilly 
stamped every page of a document “confidential,” including blank pages, because some piece 
of information in that document might be considered confidential.  This decision seeks to 
discourage that practice. 
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2) Any documents submitted to the Commission on or after 30 days 
from the effective date of this decision that only have a general 
marking of confidentiality, such as GO-66 and/or Section 583, 
but without a specific substantive basis for confidential 
treatment, may be released by Commission staff, with no formal 
action by the Commission required.  If a submitting party is 
relying upon GO 66-C as a basis for confidentiality, it must cite to 
a specific provision in GO 66-C.  

3) Documents submitted to the Commission as confidential 
pursuant to the requirements of D.06-06-006 after the effective 
date of that decision, and that are in compliance with the 
requirements of that decision, will only be released after the 
applicable time period set forth in D.06-06-006, or pursuant to a 
process to be determined in this proceeding or a successor 
proceeding, consistent with these guidelines.  After the expiration 
of the applicable time period, or if the submission does not 
comply with the requirements of D.06-06-006, documents may be 
released by Commission staff, with no formal action by the 
Commission required. 

4) Documents submitted to the Commission prior to the effective 
date of this decision that only have a general marking of 
confidentiality, such as GO-66 and/or Section 583, but without a 
specific substantive basis for confidential treatment, will only be 
released subject to a process to be determined in this proceeding 
or a successor proceeding, consistent with these guidelines. 

5) Documents submitted to the Commission prior to the effective 
date of this decision that are not marked confidential may be 
released by Commission staff, with no formal action by the 
Commission required.  If Commission staff have reason to 
believe that such documents may contain confidential 
information, staff should follow the process to be determined in 
this proceeding or a successor proceeding, consistent with these 
guidelines. 

6) These provisions are adopted to provide guidance for more 
detailed processes to be implemented either by subsequent order 
in this proceeding or a successor proceeding, or by adoption of a 
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new GO 66, and become effective upon adoption of that process 
by this Commission. 

3.3. Going Forward 

The basic idea underlying these guidelines is that the process that the 

Commission and its staff uses for reviewing documents should be as consistent 

as possible across industries, and for both previously submitted documents and 

documents submitted in the future.  For this to happen, we need to ensure that 

similar submission practices are followed by all industries; this is somewhat 

challenging, given the past differences in practices across industries and the fact 

that we are not imposing the submission requirements retroactively.  

This is an interim and preliminary decision establishing an approach and 

providing guidance for going forward; the details and processes to effectively 

and efficiently implement this decision will be refined in later stages of this 

proceeding, consistent with the general approach we adopt today. 

4. Comments on Proposed Decision 

The proposed decision of Commissioner Picker in this matter was mailed 

to the parties in accordance with Section 311 of the Public Utilities Code, and 

comments were allowed under Rule 14.3 of the Commission’s Rules of Practice 

and Procedure.   

Comments on the proposed decision were filed by CALTEL, IID, 

Independent Storage Providers, CWA, CIC (not including AT&T), AT&T, Joint 

Utilities (not including Southern California Edison), and Rasier-CA. Southern 

California Edison (SCE) and PG&E jointly filed comments. Reply comments were 
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filed by Bayview, CIC (including AT&T), Joint Utilities (not including SCE), 

TURN, CWA, Rasier-CA, and City of San Bruno.13 

A number of parties recommended modification of the proposed 

decision’s requirement that requests for confidential treatment of information: 

“must be accompanied by a declaration signed by an officer of the requesting 

entity.” For example, the Independent Storage Providers argue that the decision 

should “expand the universe of individuals permitted to sign,” rather than 

requiring the signature of an officer:  

An officer of the submitting entity may not have the requisite 
knowledge to make such declaration. Obtaining knowledge 
sufficient to make the declaration could markedly delay timely 
responses to data requests. Similarly, the availability of an officer to 
review and make any necessary attestation may be limited, further 
impeding the utility’s ability to timely respond to a Commission 
data request. Rather than limiting the required declarant to officers, 
any duly-authorized employee or agent should be allowed to 
provide the requisite declaration. (Independent Storage Providers 
Comments on Proposed Decision at 3.)  
 

Similar arguments were made in by Rasier-CA, CIC, PG&E/SCE and the 

Joint Utilities.  This is a valid point, and the proposed decision has been modified 

accordingly.  The responsible officer may delegate authority for signing the 

                                              
13  In addition to CIC’s previously-listed members, CIC’s Comments and Reply Comments also 
listed Charter Fiberlink CA-CCO LLC and Time Warner Cable Information Services (California) 
LLC, which are not parties to this proceeding.  A motion for party status was filed by Charter 
Fiberlink and Time Warner on August 2, 2016, that is currently pending.  The sale of Verizon 
California to Frontier caused some confusion regarding the party status of Verizon and Frontier. 
Frontier California (U 1002 C) is a party, but other entities with the Frontier name are not. 
Verizon California is no longer a party; Cellco Partnership (U 3001 C) and MCI 
Communications Services, Inc. (U 5378 C) (collectively “Verizon”) filed a motion for party 
status on August 2, 2016, that is currently pending. 
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declaration to an employee or agent (including counsel).  The declaration must 

identify the officer that delegated authority to the signing employee or agent, as 

well as identifying the signing employee or agent. In such cases of delegated 

authority, both the individual signing the declaration and the officer delegating 

authority to that person are subject to the requirements of Rule 1.1 of the 

Commission’s Rules of Practice and Procedure.  

The proposed decision leaves to future decisions the adoption of a specific 

process that the Commission would use in reviewing and possibly releasing 

potentially confidential documents.  A number of parties expressed concern 

about the details of this process being left largely unresolved. Joint Utilities 

stated this concern:  

Although cognizant that the Commission may address this issue 
later in R.14-11-001, [fn. omitted] the Responding Utilities submit 
that, at the very least, parties should be given notice and 
opportunity to be heard before the Commission or its Staff releases 
information that a submitting party has identified as confidential. 
(Joint Utilities Comments on Proposed Decision at 3.) 
 

Similar concerns were expressed in the comments of other parties, 

including the Independent Storage Providers, CALTEL, PG&E/SCE, and CIC.  

We acknowledge those concerns, but prefer to implement our process in a 

unified, rather than piecemeal, manner.  Parties will have the opportunity to 

address this issue and related implementation details later in this proceeding.  

AT&T argues that the requirement that it identify the basis for its claims of 

confidentiality “creates a substantial, completely unnecessary burden,” and that: 

“This will require that with every single submission, a party will have to also 

submit a legal brief, as well as factual declarations.” (AT&T Comments on 

Proposed Decision at 3-4.)  AT&T overstates the matter. 
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D.06-06-066 imposed similar requirements to those adopted today, that 

have been acknowledged to work well, without creating the heavy burdens 

claimed by AT&T.  TURN and City of San Bruno point out in reply comments 

that the process set forth in the proposed decision for requesting confidential 

treatment of material is not particularly burdensome. City of San Bruno notes 

that the Federal Communications Commission (FCC) requires significant detail 

to be provided in support of a request for confidential treatment.  (City of 

San Bruno Reply Comments on Proposed Decision at 1-2.)  This Commission’s 

GO 96-B (in sections 9.2 and 9.3) also incorporates similar provisions for 

requesting confidential treatment for material submitted to the Commission with 

an advice letter.14  The process adopted today is consistent with prior practices of 

both this Commission and other agencies, and is not unduly burdensome. Claims 

to the contrary are without merit. 

Several parties note that certain types of records and information, such as 

those that are unusually complex or voluminous, may present difficulties in 

identifying and marking confidential information, and accordingly there may 

need to be exceptions to the confidentiality designation rules set forth in the 

                                              
14  Section 9.2 of GO 96-B reads:  

A person requesting confidential treatment under this General Order bears 
the burden of proving why any particular document, or portion of a 
document, must or should be withheld from public disclosure.  Any request 
for confidential treatment of information must reference the specific law 
prohibiting disclosure, the specific statutory privilege that the person 
believes it holds and could assert against disclosure, the specific privilege the 
person believes the Commission may and should assert against disclosure, or 
the specific provision of General Order 66-C (or its successor) or other 
Commission decision that authorizes a document to be kept confidential. 
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proposed decision. (See, e.g. Joint Utilities Reply Comments on Proposed 

Decision at 2, citing to Comments of SCE/PG&E.)   

This would be an appropriate refinement to consider in this proceeding 

going forward.  In the meantime, to the extent that such records or information 

are being presented in response to a Commission data request, the submitting 

entity can request additional time to comply with the request.  

CALTEL, with the support of Rasier-CA, requests clarification of what 

constitutes an appropriate basis for designating documents as confidential; 

CALTEL provides three examples of what it believes would be a valid basis:   

1) competitively-sensitive documents that fall under the trade 
secrets privilege pursuant to California Evidence Code Section 1061, 
California Civil Code Section 3426.1 and paragraph (9) of 
subdivision (a) of Section 499(c) of the California Penal Code, 
[fn. omitted] 

2) individually-identifiable subscriber information, including 
information that is protected pursuant to 47 U.S.C. Section 222 and 
P.U.C. Section 2891, and 

3) information regarding the location, function, and relationship 
between network facilities, including the identity of critical 
infrastructure protected by 6 U.S.C. Section 133(a)(1)(E).” (CALTEL 
Comments on Proposed Decision at 2-3) 

The examples provided by CALTEL would all be adequate to meet the 

requirements we adopt today, assuming that the information submitted meets 

the requirements of those statutes.  Those statutes (and other similar statutes or 

regulations) provide an adequate description for Commission staff to understand 

the basis for the claim of confidentiality. 

CWA, alone among all parties, argues: 

CWA strongly recommends that the PD be revised so that 
documents submitted, prior to the effective date of the decision, 
without any confidentiality marking at all, would be subject to the 
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same rules for documents submitted, prior to the effective date of 
the decision, with only a general marking of confidentiality. (CWA 
Comments on Proposed Decision at 4.) 
 

TURN responded to this argument: 
 
CWA claims that Case 5), which allows staff to release documents 
submitted prior to the effective date of the decision that were not 
marked confidential, somehow constitutes an improper delegation of a 
discretionary decision to staff. The premise for CWA’s argument is 
that it was reasonable for a regulated entity to expect confidential 
treatment for a document even when the entity did not mark the 
document as confidential. It was not. The PD reasonably presumes 
that an entity that truly desired confidential treatment for a 
document would go to the minimal trouble of so indicating. An 
entity that failed to provide any notice of an expectation of 
confidentiality can appropriately be deemed to have waived any 
right to seek confidential treatment. (TURN Reply Comments on 
Proposed Decision at 2, emphasis in original.) 
 
Whether or not CWA’s members have in fact waived the right to seek 

confidential treatment, the fact that they have apparently regularly provided 

confidential information to the Commission with no marking or designation or 

other indication that the material is confidential shows at best an indifference to, 

or at worst a total disregard for, the protection of confidential information.  For 

them to now argue that the Commission must treat all documents it has received 

from every utility as if they are confidential because the water utilities could not 

be bothered to mark their own documents as confidential shows a deficit of good 
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judgment.  We decline to make CWA’s requested change to the proposed 

decision.15 

Joint Utilities (without SCE), repeat their argument that: “Section 583 

requires the Commission to take an individualized, formal action each time it 

wishes to publicly disclose records or information submitted to the Commission 

by the utilities,” and that the Commission cannot release records via a General 

Order.  (Joint Utilities Comments on Proposed Decision at 11.)  CIC also repeats 

the same argument.  (CIC Comments on Proposed Decision at 10.)  City of 

San Bruno and TURN oppose this argument; as TURN says:  “This reading of 

Section 583 is a prescription for gridlock and directly contrary to Article I, § 3(b) 

of the California Constitution and the intent of the public records laws to foster, 

not stifle, access to public records.”  (TURN Reply Comments on Proposed 

Decision at 5.)  We agree.  The argument of Joint Utilities and CIC is nonsensical, 

and is inconsistent with long-standing Commission precedent.  The proposed 

decision has been modified to provide a more detailed explanation why a 

General Order of the Commission is in fact an order of the Commission.  

IID filed 29 pages of comments on the proposed decision; the limit under 

the Commission’s Rules of Practice and Procedure is 15 pages, except for 

unusually large cases (such as general rate cases) where the limit is 25 pages.  IID 

did not request permission to file comments longer than allowed by the 

Commission’s Rules.  Nevertheless, we will accept and consider IID comments 

on the proposed decision, with an admonishment that in the future IID’s 

pleadings must comply with the Commission’s Rules of Practice and Procedure. 

                                              
15  CWA members may wish to inform the relevant Commission staff of precisely what 
information they have submitted to the Commission actually is confidential. 
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The majority of IID’s Comments do not actually address the proposed 

decision, but range through descriptions of former Commissioner Ferron’s 

meetings with the investment community in 2012 and 2013, a list of California 

Foundation for the Environment and Economy (CFEE) conferences back to 2007, 

and photos of the California Club, Mary Nichols, and Robert Weisenmiller, 

among other things.    

IID does eventually, however, make some concrete suggestions that relate 

to the proposed decision.  IID argues that parties requesting confidential 

treatment from the Commission provide a detailed justification for that request.  

Specifically, some of IID’s recommendation for what the Commission processes 

should require include:  1) Confidential treatment cannot be granted if the 

information is publicly disclosed. The application must include an affirmative 

representation as to the confidentiality of the information it covers; 2) Some 

information may need to be disclosed, even if it is confidential.  For example, 

information about unlawful conduct may not be given confidential treatment; 

3) The application must not be overly broad.  Applicants seeking confidentiality 

should be selective when identifying the information covered by their 

application; 4) Applicants must set forth their analysis of the applicable 

exemption from disclosure; 5) Applicants must specify a particular duration for 

confidential treatment; the applicant should request a specific date (year, month 

and day) for the termination of confidential treatment of the subject information. 

Further, the application should include an analysis that supports the period 

requested; and 6) Applicants must identify clearly the information that is the 

subject of the application.  (IID Comments on Proposed Decision at 26-28.) 

Some aspects of IID’s suggestions are already incorporated in the 

processes adopted in this decision, but bear reiteration.  We agree with IID that if 
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information has been publicly disclosed elsewhere, it is not appropriate to 

request confidential treatment from the Commission, and that the designation of 

confidential material should be clear, specific and not overly broad.  Other of 

IID’s suggestions would be appropriate to consider as potential additional 

implementation details or interpretations in future stages of this proceeding as 

we continue to refine our processes.  

5. Assignment of Proceeding 

Michael Picker is the assigned Commissioner and Rafael L. Lirag is the 

assigned Administrative Law Judge in this proceeding. 

Findings of Fact 

1. There is inconsistency in how potentially confidential documents 

submitted to the Commission are marked or otherwise designated as 

confidential. 

2. Non-confidential portions of documents containing confidential 

information and non-confidential documents submitted to the Commission are 

frequently marked as confidential. 

3. Documents submitted to the Commission are commonly marked as 

generically confidential, with no explanation of the basis for the claim of 

confidentiality. 

4. The current practices for submitting potentially confidential documents to 

the Commission have placed unnecessary burdens on Commission staff and 

have delayed Commission responses to Public Records Act requests. 

5. Implementing a consistent process for the marking of potentially 

confidential documents submitted to the Commission would improve the ability 

of the Commission to respond in a timely manner to Public Records Act requests. 
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6. Requiring that potentially confidential documents submitted to the 

Commission specify the basis for confidential treatment would improve the 

ability of the Commission to respond in a timely manner to Public Records Act 

requests. 

7. The Commission’s internal processes for review of potentially confidential 

documents have not been clearly and publicly described. 

8. The Commission can most effectively review potentially confidential 

documents by delegating the review of the individual documents to the 

Commission’s Legal Division. 

9. Requiring the Commission to approve by formal vote the release of each 

document that is claimed to be confidential would be extremely time consuming 

and inefficient, and would result in delays in the Commission responding to 

Public Records Act requests. 

Conclusions of Law 

1. The Commission should implement a consistent process for the marking of 

potentially confidential documents submitted to the Commission. 

2. All potentially confidential documents submitted to the Commission 

should specify the basis upon which confidentiality is claimed.  

3. Commission review of potentially confidential documents submitted to the 

Commission should be delegated to the Commission’s Legal Division. 

4. The processes adopted by this decision are consistent with Public Utilities 

Code Section 583 and D.06-06-066. 
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O R D E R  

 

IT IS ORDERED that: 

1. The following process shall be used for the submission of potentially 

confidential documents to the Commission: 

a) When submitting documents to the Commission or staff of the 
Commission (including the Office of Ratepayer Advocates) 
outside of a formal proceeding, any documents for which the 
submitting party seeks confidential treatment must be marked as 
confidential, the basis for confidential treatment must be 
specified, and the request for confidentiality must be 
accompanied by a declaration signed by an officer of the 
requesting entity or by an employee or agent designated by an 
officer. The officer delegating signing authority to an employee 
or agent must be identified in the declaration. 

b) The same process shall be followed for submitting documents to 
the Commission or staff of the Commission in a formal 
proceeding unless a different process has been established for 
that proceeding, except that a motion signed by an attorney may 
be substituted for the declaration. 

c) Documents subject to the requirements of D.06-06-066 may 
continue to be submitted consistent with the requirements of that 
decision. 

d) If only certain information in a document (e.g. customer names 
and addresses, contract payment amounts, etc.) is confidential, 
only that information rather than the entire document should be 
designated as confidential.  

e) This process is effective immediately. 

2. Authority for reviewing requests for confidential treatment of documents 

is delegated to the Commission’s Legal Division.  
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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

 

Order Instituting Rulemaking to Improve 

Public Access to Public Records Pursuant 

to the California Public Records Act. 

 

Rulemaking 14-11-001 

(Filed November 6, 2014) 

 

 

ORDER MODIFYING DECISION 16-08-024  

AND DENYING REHEARING OF MODIFIED DECISION 

 

 

I. INTRODUCTION   

Decision (D.) 16-08-024 is an interim decision in Rulemaking  

(R.) 14-11-001 that updates a process for submission of documents that are claimed to be 

subject to confidentiality protection.  In order to overcome the inconsistency in how 

purportedly confidential information is submitted to the California Public Utilities 

Commission (Commission) whether in formal proceedings or otherwise, D.16-08-024 

adopted a process for purposes of submission of information.  That process consists of 

the submitting party providing a signed declaration setting forth the rationale for its 

request for confidential treatment.  

In 2006, by D.06-06-066 as modified by D.07-05-032 (hereinafter 

“Modified D.06-06-066”),
1
 the Commission adopted a confidential information 

submission process and mandated its use in all resource adequacy (“RA”), resource 

procurement (“procurement”), and renewables portfolio standard (“RPS”) proceedings.  

That process included the use of a protective agreement and/or order, adopted by  

D.08-04-032, for use in all RA, RPS and procurement proceedings and which may also 

be used in all other Commission proceedings.   

D.16-08-024 also “provides guidance for the development of the process 

that the Commission will use in determining whether a potentially confidential document 

                                              
1
 Rulemaking (R.) 05-06-040. 
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can be disclosed, again with the goal of consistent treatment and prompt disclosure of 

non-confidential documents.”  (D.16-08-024 at p. 1.)  The adopted guidelines are 

discussed at pages 19 through 21 of the challenged decision.  As guideline number 6 

provides, “[t]hese provisions are adopted to provide guidance for more detailed processes 

to be implemented either by subsequent order in this proceeding or a successor 

proceeding, or by adoption of a new GO [General Order] 66, and become effective upon 

adoption of that process by this Commission.”  (Id. at pp. 20-21.) 

Applications for rehearing of D.16-08-024 were filed by:  (1) The Wireless 

Association (known as “CITA”), and (2) jointly by Calaveras Telephone Company,  

Cal-Ore Telephone Company, Ducor Telephone Company, Foresthill Telephone 

Company, Happy Valley Telephone Company, Hornitos Telephone Company, Kerman 

Telephone Company, Pinnacles Telephone Company, The Ponderosa Telephone 

Company, Sierra Telephone Company, The Siskiyou Telephone Company, Volcano 

Telephone Company, Winterhaven Telephone Company (known as the “Small LECs”), 

and Consolidated Communications of California Company (formerly Surewest 

Telephone) (known as “Consolidated”). 

In general, the applications for rehearing allege that the D.16-08-024:  

(1) violated public utilities’ due process rights, (2) failed to proceed in a lawful manner 

by exceeding the scope of the proceeding, thereby violating Commission Rules of 

Practice and Procedure, and (3) erroneously delegated authority to review allegations of 

protected status to the Legal Division and exceeds the scope of the proceeding.  The 

Small LECs and Consolidated (hereinafter “joint applicants for rehearing”) also request 

oral argument on their allegations.   

Having reviewed each and every allegation of error made by CITA and by 

the joint applicants for rehearing, we are of the opinion there is no good cause for 

rehearing of the decision.  However, for purposes of clarification, we will modify  

D.16-08-024 in the manner set forth below.  Rehearing of D.16-08-024 as modified, is 

denied. 
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II. DISCUSSION 

A. Rehearing Applicants’ Allegations of Error Concerning 

the Guidelines and Processes 

D.16-08-024 adopts six guidelines, set forth at pages 19-21, which shall 

apply to the Commission’s review process of purportedly confidential information.  The 

“guidelines” are explained as follows:  

The basic idea underlying these guidelines is that the process 

that the Commission and its staff uses for reviewing 

documents should be as consistent as possible across 

industries, and for both previously submitted documents and 

documents submitted in the future.  For this to happen, we 

need to ensure that similar submission practices are followed 

by all industries; this is somewhat challenging, given the past 

differences in practices across industries and the fact that we 

are not imposing the submission requirements retroactively. 

This is an interim and preliminary decision establishing an 

approach and providing guidance for going forward; the 

details and processes to effectively and efficiently implement 

this decision will be refined in later stages of this proceeding, 

consistent with the general approach we adopt today. 

 

(D.16.08-024 at p. 21.) 

 

The adopted process requires the submitting party to specify the basis for 

the allegation that the submission should be subject to confidential treatment and provide 

a declaration signed by an officer or officer-designated employee or agent.  (Id. at p. 31.)  

Modified D.06-06-066 employs a Matrix for review of whether alleged market sensitive 

information is entitled to confidential protection.  That decision provides:  

Because IOUs must show that information they seek to keep 

confidential could have a material impact on their market 

price for electricity, only data in the Matrix that meet this 

definition may be held in confidence.  Several categories in 

the IOU Matrix do not meet this required showing, as shown 

in Appendix 1 to this decision.  Where we find that the 

material is not “market sensitive,” we require the data’s 

public disclosure.  Where some but not all related data require 

confidentiality protection, we specify the relevant data. 

Where the data have the potential, if released to market 
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participants, to materially affect a buyer’s market price for 

electricity, we require confidentiality of that data.  The most 

sensitive data may require protection for five years, but cases 

of such protection in the IOU Matrix are rare.  In most cases, 

we adopt a window of confidentiality for such data that 

protects it for three years into the future, and one year in the 

past at most. 

 

(Modified D.06-06-066 at p. 44.) 

B. Due Process Allegations 

1. Notice and Opportunity to be Heard 

The process adopted by the challenged decision requires the party 

submitting a purportedly confidential item to provide a signed declaration setting forth its 

request for confidential treatment.  CITA contends that the process adopted by  

D.16-08-024 “does not guarantee [public] utilities notice and opportunity to be heard 

prior to . . . release” of confidential information.  (CITA reh.app. at p. 4.)  Citing various 

cases equating trade secrets to business’ property rights, CITA alleges that the 

“procedures adopted by the Commission, allow its Staff to release documents that have 

been submitted to the Commission under a claim of confidentiality but without notice to 

and opportunity for the impacted party to be heard, violate public utilities’ due process 

rights afforded under the U.S. Constitution” and the California Constitution.  (Id. at p. 5.)  

Further, CITA argues that even though the docket is designated as legislative, the process 

adopted is not legislative (but, CITA argues, is adjudicative) and therefore, due process 

protections apply.  (Id. at pp. 6-7.) 

Joint applicants for rehearing argue that their due process rights are violated 

because D.16-08-024 “empowers Legal Division to disclose parties’ confidential 

information without any notice or an opportunity to be heard.”  (Joint reh.app. at p. 22.) 

Absent specificity, CITA contends it has a “statutory interest” that guarantees the 

confidentiality of certain information it submits to the Commission.  (CITA reh.app.  

at pp. 5-6.)  However, a similar argument was rejected by the Ninth Circuit Court of 

Appeals in Re Subpoena Served on California Public Utilities Commission v. 
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Westinghouse Electric Corporation (9th Cir. 1989) 892 F.2d 778, as well as by this 

Commission in numerous decisions (discussed infra).  Whether CITA is relying solely on 

two laws referenced in its footnotes, i.e., Evidence Code section 1060, or a provision of 

the California Public Records Act (CPRA), i.e., Government Code section 6254.15, or 

relying on some other law in alleging a guaranteed statutory interest in the confidentiality 

of certain information is unclear.  Public Utilities Code section 1732 requires an 

application for rehearing to specifically set forth its allegations of error.   

Joint applicants for rehearing contend they have “vested interests in their 

confidential information.”  (Joint reh.app. at pp. 31- 32.)  In making arguments similar to 

CITA’s, the Small LECs and Consolidated appear to rely on section 583, in addition to 

Government Code section 6276.36.  (Joint reh.app. at pp. 11-14.) Section 583 provides: 

No information furnished to the commission by a public 

utility, or any business which is a subsidiary or affiliate of a 

public utility, or a corporation which holds a controlling 

interest in a public utility, except those matters specifically 

required to be open to public inspection by this part, shall be 

open to public inspection or made public except on order of 

the commission, or by the commission or a commissioner in 

the course of a hearing or proceeding.  Any present or former 

officer or employee of the commission who divulges any such 

information is guilty of a misdemeanor. 

Section 583 does not create any privilege of nondisclosure.  (Re Southern 

California Edison (1991) 42 Cal.P.U.C.2d 298, 301 [D.91-12-019].)  D.16-08-024 

applies the Commission’s long-standing interpretation of section 583 to all records 

submitted to the agency.  (D.16-08-024 at p. 11.)  Modified D.06-06-066 provides: 

“Section 583 sets forth a process for dealing with claims of confidentiality, and does not 

contain any substantive rules on what is and is not appropriate for protection.  [footnote 

omitted.]”  (Modified D.06-06-066 at p. 27.) In Re Subpoena Served on California Public 

Utilities Commission, supra, the Ninth Court of Appeals ruled:  “The only privileges 

relating to documents in the possession of a government agency are those that protect the 

confidentiality of information supplied to agencies by private parties.”  (892 F.2d at 
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p. 782 fn. 4; and see e.g., Re Pacific Bell (1986) 20 Cal.P.U.C.2d 237, 252  

[D.86-01-026])   

In Attachment A to the August 11, 2015 Assigned Commissioner Scoping 

Memo and Ruling (hereinafter “ACR”), the Assigned Commissioner stated that the 

Commission addressed many of the legal issues the parties raise in this proceeding in 

R.05‐06‐040.  (8/11/15 ACR at p. A-3.)  And over a decade ago in R.05-06-040, the 

Commission held: 

We intend for parties to treat confidentiality designations with 

care.  They must think about whether they are simply asking 

for confidentiality as a rubber stamp, or whether evidence 

truly needs protection.  Thus, the requirement that parties 

show that their data meet the criteria we establish here must 

have teeth.  If there are no consequences of overstating the 

need for confidentiality, we suspect parties will simply err on 

the side of asking that too many documents be held under 

seal. In order to ensure that parties make an honest effort to 

prove that documents meet the various legal definitions for 

confidentiality (e.g., for trade secrets or “market sensitive” 

information), we will no longer allow parties to submit data 

under seal accompanied by boilerplate motions for leave to 

file under seal that do not address the specific documents at 

issue.   

(Modified D.06-06-066 at p. 66, emphasis added.)  

To use CITA’s example, if a document it will submit is one that it can 

prove is protected by the Uniform Trade Secrets Act, then under earlier Commission 

decisions, including those discussed herein, CITA must make an appropriate showing 

that the document is indeed entitled to statutory protection.  Section “583 does not create 

for a utility any privilege that may be asserted against the Commission's disclosure of 

information or designate any specific types of documents as confidential.”  (General 

Order (GO) 167, § 15.4.2 pertaining to generating assets.)  For example, Modified  

D.06-06-066 provides:   
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As both courts and this Commission have stated in the past 

(and as reiterated in the OIR), § 583[ ] does not require the 

Commission to afford confidential treatment to data that does 

not satisfy substantive requirements for such treatment 

created by other statutes and rules.  This is important because 

several of the parties claim that there is a legal presumption of 

confidentiality for all data.  If this were true, the Commission 

would be legally obligated to protect whole swaths of 

information without first considering whether the information 

meets relevant legal tests for trade secrets, privilege, or other 

established provisions protecting data from disclosure.  

(Modified D.06-06-066 at p 27.)  

There is no merit in these arguments and they are not premised on what 

D.16-08-024 actually adopted. 

2. Burden of Proof 

GO 96-B, pertaining to Advice Letter submissions, provides: 

A person requesting confidential treatment under this General 

Order bears the burden of proving why any particular 

document, or portion of a document, must or should be 

withheld from public disclosure.  Any request for confidential 

treatment of information must reference the specific law 

prohibiting disclosure, the specific statutory privilege that the 

person believes it holds and could assert against disclosure, 

the specific privilege the person believes the Commission 

may and should assert against disclosure, or the specific 

provision of General Order 66-C (or its successor) or other 

Commission decision that authorizes a document to be kept 

confidential.  

(GO 96-B, § 9.2.) 

GO 96-B was adopted by D.07-01-024 (in R.98-07-038).  A variety of 

public utilities participated in the proceeding, including various Small LECs  

(i.e., Roseville, Calaveras, Cal-Ore, Ducor, Foresthill, and Ponderosa) and Surewest  

(i.e. Consolidated) in addition to other telecommunications, energy and water utilities.  

Under the general rules adopted by D.07-01-024 for the GO 96-B process, an  
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industry-related division reviews the assertions of confidentiality made in an Advice 

Letter (AL) filing by a utility, and: 

In the case where a protective order has not yet been issued, if 

the Industry Division determines that confidential treatment is 

warranted, review of the advice letter shall proceed in the 

normal fashion.  If the Industry Division determines that 

confidential treatment is not warranted, then the Industry 

Division shall (a) proceed with review of the advice letter, 

and (b) attempt to informally resolve the dispute with the 

filing party.  If the Industry Division and filing party are 

unsuccessful in resolving the dispute, the filing party shall be 

given 10 days, following Industry Division notification that 

confidentiality will not be afforded, to appeal the 

confidentiality issue to the Administrative Law Judge 

Division.  Confidentiality will continue to be afforded while 

the appeal is pending. 

(GO 96-B, General Rules, § 9.6.) 

Section 583 merely “provides a process for handling information a party 

believes is confidential;” and “[n]othing in § 583 gives utilities a substantive right to 

confidential treatment for any type of information.” (Modified D.06-06-066 at p. 29.)  

The process adopted by the challenged decision merely requires the party requesting 

confidential treatment, to prove why, e.g., by providing information about which law(s) 

confer a privileged protection upon such information, via a declaration accompanying the 

submission of the requested confidential information.  (D.16-08-024 at p. 31 Ordering 

Paragraph No. 1(a).)  Nothing about the process fails to provide protection for 

information that the party proves deserves confidential treatment, whether pursuant to the 

Evidence Code or some other relevant law or legal reason.  The utilities have been on 

notice for a lengthy period of time that merely submitting information labeled 

“proprietary,” “confidential” and/or “583” without providing the legal rationale for the 

claimed privilege affords the item no confidentiality protection.  (D.05-04-030 

(modifying D.04-08-055) at p. 20; D.91-12-01, supra, 42 Cal.P.U.C.2d at p. 302;  

Re Sierra Pacific Power Company, supra, 20 Cal.P.U.C.2d at p. 11.)  And nothing in 
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D.16-08-024 permits the disclosure by Legal Division of information that is subject to 

appropriate confidentiality protections.  The allegations are without merit.  

C. Delegation of Discretionary Authority Allegations 

the Description does not Amount to Legal Error 

The challenged decision provides:  

A key part of the proposed process is the Commission’s 

delegation of authority to the Commission’s Legal Division 

(under the direction of the Commission’s General Counsel)  

to handle CPRA requests for documents.  Under that 

delegated authority, Legal Division could determine whether 

records submitted should remain confidential, potentially 

without further formal action by the full Commission. 

 

(D.16-08-024 at p. 12.) 

 

The above language merely explains the existing practice of the Legal 

Division to review legal allegations; it is not some new process that involves delegation 

of authority to Legal Division.  The General Counsel and the Commission’s attorneys in 

the Legal Division are the Commission’s legal advisors; no authority need be delegated 

to the Commission’s attorneys in order for them to provide legal advice to the 

Commission, and/or any Commissioner.  The Commission’s attorneys’ statutory duty is 

to, among other things, provide legal advice to the Commission, and as a practical matter, 

that includes advice as to whether or not information is subject to any privileges and/or 

should be withheld from public disclosure.  (§ 307(b).)  For example, whenever the 

Commission receives a subpoena seeking information in a Commission proceeding, or a 

CPRA request, it is the Legal Division attorneys who review the request and make 

recommendations to the Commission regarding disposition of the request.  Nothing in 

D.16-08-024 changes this long-standing process.   

The delegation language also appears in Attachment A to the  

August 11, 2015 ACR, pertaining to a draft proposal concerning CPRA requests.  

(8/11/15 ACR at p. A-9.)  The ACR solicited comments on its proposals.  Consequently, 

controversy arose based on terminology suggesting the Commission was delegating some 
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statutory authority to its attorneys.  The methodology for reviewing claims of 

confidentiality is no different than it has generally always been, and D.16-08-024 actually 

has not unlawfully delegated any of its powers pursuant to section 583 (or any other law) 

to its Legal Division.  There is no legal error caused by this perhaps inartful language.   

However, we will modify D.16-08-024 to clarify any ambiguity and to 

make clear that we neither intended to, nor did delegate any of our statutory duties to the 

Legal Division.  The modifications are set forth below. 

1. Proposed Language for GO 66-D 

  The attachment to the OIR includes proposed language for GO 66-D  

as follows: 

If the Public Records Attorney determines that the requested 

records are disclosable pursuant to general legal authority but 

include information submitted to the Commission under a 

lawful claim of confidentiality, the Public Records Attorney 

shall prepare a draft resolution determining whether to 

disclose the records, for public review and comment pursuant 

to Pub. Util. Code § 311(g) and Rule 14.5 of the 

Commission’s Rules of Practice and Procedure.  The 

Commission shall serve the draft resolution on the requestor 

and any person whose information would be disclosed if the 

request is granted, if such person's contact information is 

available upon a reasonable and diligent search.  The 

requestor, and any person whose information would be 

disclosed if the request is granted, may comment on the draft 

resolution. 

 

(R.14-11-001, Attachment at p. 2.) 

CITA contends that because the Commission’s attorneys will review 

allegations that submitted information is entitled to be withheld from the public, the 

decision violates section 583.  The joint applicants for rehearing argue that permitting 

confidential documents to be released without Commission authorization violates section 

583.  Again, neither of these claims appear to be based on what D.16-08-024 actually did.   

The challenged decision does not adopt GO 66-D and the proposed language does not run 

afoul of section 583.  
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Merely labeling information “583” and/or “confidential” does not  

by ipsi dixit make it legally entitled to being withheld from the public record.  Under the 

process adopted by the challenged decision, the submitting party must identify, under 

penalty of perjury, what law supports its argument that certain information is entitled to 

protected status.  Just as the Commission determined in Modified D.06-06-066 and 

numerous other decisions, the submitting party cannot merely rely on section 583 as a 

catchall rationale for withholding the information from the public. “Section 583 does not 

provide a substantive basis for keeping data confidential.”  (Modified D.06-06-066  

at p. 26.)  In Re Southern California Edison (1991) 42 Cal.P.U.C.2d 298 [D.91-12-019], 

the Commission stated:  

Section 583 does not create for a utility any privileges of 

nondisclosure.  Nor does it designate any specific types of 

documents as confidential.  To justify an assertion that certain 

documents cannot be disclosed, the utility must derive its 

support from other parts of the law.   

(42 Cal.P.U.C.2d at p. 301.) 

The Commission continued: 

Further, simply citing [s]ection 583 does not establish the 

confidentiality of a document.  Section 583 does not discuss 

or define confidentiality, nor establish any privileges.  In 

order to protect documents that would otherwise be released 

pursuant to [s]ection 583, the utility must find its authority or 

relevant policy elsewhere.   

 

(Id. at pp. 302-303.) 

All public utilities operating in California, including telephony utilities like 

the applicants for rehearing, have been on notice for quite some time:  “Section 583 does 

not limit our ability to disclose information.”  (D.05-04-030 (modifying D.04-08-055)  

at p. 20.)  As has always been the case, under the process adopted by D.16-08-024 

information that is not entitled to confidentiality protection is not confidential.  There is 

no legitimate basis for withholding non-privileged, or otherwise legally exempt 

information from the public.  (D.05-04-030 (modifying D.04-08-055) at p. 20;  
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D.91-12-019, supra, 42 Cal.P.U.C.2d at p. 301.)  Nor is there any law that only the 

Commission or a Commissioner may release public information. 

As previously discussed, information merely labeled “confidential” and/or 

“583” without providing under penalty of perjury, the legal rationale for the claimed 

privilege affords the item no confidentiality protection, and in line with Commission 

precedent, such an item is not confidential information.  The challenged decision 

correctly provides that the Commission’s reviewing attorneys may release information 

(indeed, there is no law that prohibits any Commission staffer from making public  

non-confidential information).  Nothing in D.16-08-024 violates section 583 or any other 

law or Commission precedent.  This is a process the Commission has always followed.  If 

the submitting party seeks to keep information it believes is legally entitled to protection 

from public disclosure:  

[It] must be marked as confidential, the basis for confidential 

treatment must be specified, and the request for 

confidentiality must be accompanied by a declaration signed 

by an officer of the requesting entity or by an employee or 

agent designated by an officer.  

 

(D.16-08-024 at p. 31 Ordering Paragraph No. 1(a).) 

As discussed above, the process challenged in these rehearing applications 

for releasing information that the submitting entity has failed to prove is entitled to 

confidential treatment is no different than the process that the Commission has always 

followed and clearly articulated.  (E.g., D.86-01-026, supra, 20 Cal.P.U.C.2d at p. 252; 

D.91-12-019, supra, at 41 Cal.P.U.C.2d at pp. 302-303.)  No information proven to be 

entitled to confidential protection is automatically subject to public release under the 

guidelines adopted in D.16-08-024.  Allegations that the Commission has relinquished its 

mandatory duty are without merit.  
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D. Allegation the Decision Exceeds the Scope of Proceeding 

and Conflicts with Case Law 

1. The Decision Does not Exceed the Proceeding’s 

Scope 

The Small LECs and Consolidated base their argument on the theory that 

the challenged decision delegates to the Legal Division authority to make confidential 

information public.  The joint applicants for rehearing also argue that the challenged 

decision “purports to enable Legal Division to establish the confidential or public status 

of all documents, whether they have been requested through a CPRA request or not.”  

(Joint reh.app. at p. 18, emphasis retained.)   

As discussed in section 2 above, not only were revisions to GO 66-C  

(i.e., proposed GO 66-D) provided as an attachment to the OIR, Legal Division review of 

allegations that submitted information should be subject to confidential treatment has 

been a primary element of this rulemaking from the start.  And, whether Legal Division 

attorneys may review all submitted information claimed to be subject to confidential 

treatment was contemplated in the language of the August 11, 2015 ACR, to which the 

parties submitted comments.  Further, the items within the scope of Phase 1 of this 

rulemaking are as follows: 

1. Are documents submitted to the Commission subject to 

disclosure unless deemed exempt from disclosure by the 

PRA or other law?  

2.  Is the proposed GO 66-D lawful and appropriate? 

3.  Does the proposed GO 66-D comport with § 583 of the 

Public Utilities Code? 

4.  Should the Commission provide notice to submitters that 

their documents are to be disclosed? 

5.  Is the procedure for resolving public records requests 

adequate? 

6. Should there be a fee waiver? 

7. What is the effect of the proposed GO 66-D on documents 

already submitted to the Commission?  
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8. Does the proposed GO 66-D improve public access to 

public records?  

(8/11/15 ACR at pp. 2-3) 

The scope of the proceeding was not limited to Legal Division review of 

documents that are alleged to be confidential for purposes of CPRA requests.  The joint 

applicants for rehearing err in arguing that the first issue set forth in the scoping ruling 

pertains exclusively to CPRA requests.  The CPRA sets forth the People’s interest, and 

therefore this agency’s interest, in open government, and is relevant to resolution of the 

issue of whether purportedly confidential information submitted to the Commission (in 

whatever manner it is submitted) is actually confidential and/or exempted from disclosure 

and subject to protection.  Its relevance pertains whether the requester submits a 

subpoena, data request, or a CPRA demand, or some other form of request demanding 

that the Commission provide information; and it clarifies that items that are privileged 

and/or otherwise exempt may be kept confidential by this agency.  Indeed, in most cases, 

information submitted to the Commission is generally done so during some proceeding.  

If, for example, a CPRA request is later made, whether during the pendency of a 

proceeding or thereafter, seeking public release of information withheld from the 

Commission’s public records, a decision will, or should, have already been made as to 

whether the information is protected by a privilege and held confidentially.  We will then 

determine whether there is good cause to find the information is exempt under the CPRA; 

rather than having to first determine (after the fact) whether the information should have 

been withheld in the first place.  As a result, the Commission will be much better 

positioned to respond more quickly to CPRA requests as envisioned by the Act.   

Further, other items set forth in the August 11, 2015 scoping ruling are not 

restricted to CPRA requests.  Moreover, the allegation of joint applicants for rehearing 

that the scoping ruling did not pertain to the submission of documents fails by the plain 

language of the August 11 ACR.  (Joint reh.app. at p. 25.)  The very first issue listed in 

the scoping memo pertains to the submission of documents. The questions posed in the 

August 11 scoping ruling pertain to information submitted to the Commission.  (8/11/15 
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ACR at pp. 2-3.)  (An amended scoping memo and ruling issued on December 30, 2016.)  

In addition, the August 11, 2015 ACR included, as Attachment A, a draft proposal 

regarding a possible OIR concerning the CPRA.  By Ordering Paragraph Number 5, 

parties in R.14-11-001 were required to file comments on that proposal.  (8/11/15 ACR at 

p. 7.)  Pursuant to page A-6 of the proposal: “Concomitant with the Commission’s 

determination of the appropriate process for improving the public’s access to public 

records is the need to determine the appropriate process for parties to submit records that 

such parties (‘submitters’ or ’record submitters’) claim require protection from  

disclosure.”  And at page A-7, “the burden of identifying confidential information and of 

explaining the legal basis for confidentiality should rest with the record submitter. . . .”  

Thereafter, the proposal sets out proposed requirements for the submission of 

information.  (8/11/15 ACR at pp. A-7-A-8.)   

D.16-08-024 does not reach any conclusions that are outside the scope of 

this rulemaking proceeding.  Unlike the cases relied on by the joint applicants for 

rehearing, Southern Cal. Edison v. Pub. Util. Comm. (2006) 140 Cal.App.4th 1085, 1106, 

and City of Huntington Beach v. Pub. Util. Comm. (2013) 214 Cal.App.4th 566, 592, no 

enlargement of the scope of the proceeding occurred.  The allegation is without merit. 

2. The Decision Does not Conflict with Decisional Law 

The joint applicants for rehearing argue, incorrectly, “This proceeding 

simply was not about the manner in which documents are submitted; it was about the 

manner in which documents would be reviewed and potentially released in response to 

CPRA requests.”  (Joint reh.app. at pp. 25-26.)  The attachment to the OIR is a proposed 

GO 66-D, providing a procedure to obtain public records pursuant to CPRA requests.  

The OIR asks, among other things, “What categories of documents (both safety-related 

and non-safety-related) should the Commission disclose, if any, in response to a CPRA 

request without a vote of the Commission.”  (R.14-11-001 at p. 5.)  The answer to that 

question depends entirely on whether the information at issue is subject to any 

confidential protection.  
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The vast amount of information submitted to the Commission constitutes 

public records; and that information is generally to be made available to the public to 

view at all times during the regular office hours of this agency.  (Gov. Code, § 6253(a).) 

However, some of that information may be exempt from disclosure by express provisions 

of law (whether that public disclosure takes place in a proceeding or via a subpoena or 

CPRA request).  (Gov. Code, § 6253(b).)  But even if privileged or otherwise subject to 

an exemption, the public interest in its disclosure may outweigh any interest in keeping it 

from the public.  This is true whether or not a demand for its disclosure is made in a data 

request or through the Public Records Act. 

The OIR makes clear that this proceeding was always about how 

information is submitted because it is at the point that information is submitted to this 

agency that it becomes a public record.  The CPRA provides numerous exemptions that 

may be applicable as to whether a public record or portion thereof should be withheld 

from public disclosure.  Nevertheless, the burden is and always has been on the 

submitting party to prove in the first instance whether the information constitutes the type 

of information that may be “exempted or prohibited pursuant to federal or state law, 

including, but not limited to, provisions of the Evidence Code relating to privilege.”  

(Gov. Code, § 6254 (k); accord Resolution (“Res.”) L-290 at pp. 3-4 [2000 Cal. PUC 

LEXIS 1087]; Res. L-289 at p. 4 [2000 Cal. PUC LEXIS 1086 at *3].)  If the submitted 

information, which is a public record by virtue of having been submitted to a public 

agency, is legally privileged and/or entitled to some exemption and the agency has not 

made it available to public inspection and a request for its inspection/release is made, the 

burden then is upon the public agency to “justify withholding any record by 

demonstrating that the record in question is exempt under express provisions of this 

chapter or that on the facts of the particular case the public interest served by not 

disclosing the record clearly outweighs the public interest served by disclosure of the 

record.”  (Gov. Code, § 6255 (a); New York Times v. Superior Court (1990) 218 

Cal.App.3d 1579, 1585; San Gabriel Tribune v. Superior Court (1983) 143 Cal.App.3d 
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762, 780.)  Nothing about the outcome of the challenged decision is in conflict with 

decisional or statutory law.   

The error joint applicants for rehearing make is that they continue to 

advocate that by merely labeling any information submitted to the Commission as 

“confidential” and/or “583,” that alone confers confidentiality protection.  It does not and 

never has.  Joint applicants for rehearing seemingly misunderstand the law.  Further, the 

Commission informed the Small LECs in 2005 that it rejected such an “absurd” situation 

where items merely labeled “confidential” or “583” were automatically conferred 

confidential status.  (D.05-04-030 at p. 21.)  The allegation is without merit. 

E. Allegation that the Challenged Decision Ignores the 

Commission’s Responsibilities Under the CPRA 

Like the preceding argument, this allegation is based on a notion repeated 

by joint applicants for rehearing that merely marking information as “confidential,” or 

“583” without meeting the burden of proving the legal reason(s) that the submitted 

information is subject to confidentiality protections, is enough to confer protection on any 

submitted information.  In presenting this argument, joint applicants for rehearing are 

essentially challenging past Commission decisions concerning the breadth of section 583.  

Nothing about the Commission’s precedential decisions finding that section 583 does not 

create any privilege of nondisclosure has been shown to be erroneous.  (Re Southern 

California Edison, supra, 42 Cal.P.U.C.2d at p. 301 [D.91-12-019]; D.05-04-030 at  

p. 21.)  And to the extent the applicants for rehearing are collaterally attacking previous 

Commission decisions and/or making untimely allegations of error in previous 

Commission decisions, they are precluded from doing so.  (§§ 1709, 1731; and see, 

People v. Western Air Lines (1954) 42 Cal.2d 621, 630, appeal dismissed 348 U.S. 859 

(Commission’s determinations have conclusive effect of res judicata as to issues in 

subsequent proceedings between the same parties).)  Also, in the event the Commission 

determines to release information shown to be confidential, as noted supra, in footnote 7, 

public release of information that is confidential under section 583 is discretionary.  

(Gov. Code, §§ 6276, 6276.36.)  Here, however, we are dealing with information that has 
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not been shown to be subject to any confidentiality protections, and therefore, is not 

subject to section 583.  As such it is part of an open public record and the public’s access 

to it is not, and should not be, restricted.  The allegation of joint applicants for rehearing 

that the Legal Division will be adjudicating whether to release confidential documents 

and doing so without any notice or opportunity for comment is not an outcome 

envisioned or approved by D.16-08-024.  

Joint applicants for rehearing also argue that because the burden under the 

CPRA is on the agency to balance the public interest in disclosing confidential 

information to the public, that the challenged decision has erroneously shifted the burden 

onto the submitting parties “who may have originally submitted documents that are later 

the subject of a CPRA request.”  (Joint reh.app. at p. 31.)  However, that is a misreading 

of both the decision and the CPRA, and fails to acknowledge that legally the burden is on 

the submitting party to prove that any purportedly confidential information is in fact 

privileged.  Because submitted non-privileged, non-protected information is a matter of 

the public record, the allegation is without merit.  

F. Allegation that D.16-08-024 Modifies Rule 11.4 

Joint applicants for rehearing contend that the challenged decision 

impermissibly modifies rule 11.4.  Rule 11.4 pertains to motions for leave to file 

information under seal, and provides:  

(a) A motion for leave to file under seal shall attach a 

proposed ruling that clearly indicates the relief requested  

(b) Responses to motions to file pleadings, or portions of  

[a] pleading, under seal shall be filed and served within  

10 days of the date that the motion was served. 

(Rule 11.4.)  

As discussed above, it has been the practice of the Commission that 

requests for confidential treatment accompany motions, though rule 11.4 does not require 

such motions be verified.  Rule 11.4 motions for leave to file under seal pertain to open 

proceedings.  (Motions are described in rule 11.1(a), “A motion is a request for the 

Commission or the Administrative Law Judge to take a specific action related to an open 
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proceeding before the Commission.”)  While some of the overall information submitted 

to the Commission is done in an open proceeding, not all of it is.  Further, D.16-08-024 

does not modify rule 11.4, and thus, there was no reason for the Commission to provide 

notice that the rule would be modified. 

Nothing in the guidelines adopted by D.16-08-024 prohibits a party from 

filing a motion to seal information that may be considered confidential.  But whether 

filing a motion, or merely filing a declaration in a non-open proceeding, the party must 

prove that the information is entitled to confidential treatment.  The submitting party may 

undertake to meet its burden of proof at the time of submission or prior to that; nothing 

about D.16-08-024 directs the submitting party when to undertake its burden of proof, 

though it is reasonable to think that if a party believes items to be submitted should be 

treated as confidential, it will undertake to prove that at or prior to the time of 

submission.  The difference under the D.16-08-024 guidelines is that the submitting party 

must now include a declaration with its submission.  The guidelines do not conflict with 

rule 11.4, contrary to the allegation of joint applicants for rehearing.  (Joint reh.app.  

at p. 26.)  And contrary to their argument it is not and never has been “reasonable” to 

mark information as confidential that is not entitled to such protection.   

Further, contrary to allegations made by the joint applicants for rehearing, 

Attachment A specifically says that the guidelines do not apply in a formal proceeding.  

(8/11/15 ACR at p. A.9.)  Nevertheless, the December 30, 2016 ACR has stated that this 

issue will be addressed Phase 2a of this proceeding.  (12/30/16 ACR at p. 3.)  Therefore, 

we shall not prejudge this issue and there is no need to further address it here. 

G. Allegation that the Submission Requirements are 

Arbitrary and Capricious and not Supported by Sufficient 

Findings of Fact 

Joint applicants for rehearing contend that D.16-08-024 failed to consider 

the burden placed on submitting parties if they must explain why information submitted 

is entitled to confidential treatment.  This argument is premised on the erroneous concept 
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that information merely marked as “confidential” is in fact confidential.  As discussed 

above, this is not accurate and the allegation is without merit. 

Joint applicants for rehearing contend that information submitted 

electronically cannot reasonably be marked as confidential.  (Joint reh.app. at p. 28.)  

This allegation makes no sense and is without merit.   

Joint applicants for rehearing argue that the reasoning at page 25 of  

D.16-08-024 concerning information that is unusually complex or voluminous is an 

acknowledgement that the guidelines are “overly rigid.” In discussing comments made by 

other parties, the challenged decision provides:  

Several parties note that certain types of records and 

information, such as those that are unusually complex or 

voluminous, may present difficulties in identifying and 

marking confidential information, and accordingly there may 

need to be exceptions to the confidentiality designation rules 

set forth in the proposed decision . . . This would be an 

appropriate refinement to consider in this proceeding going 

forward.  In the meantime, to the extent that such records or 

information are being presented in response to a Commission 

data request, the submitting entity can request additional time 

to comply with the request.  

 (D.16-08-024 at pp. 24-25.) 

  The above is merely a review of comments made by various parties and an 

acknowledgement that their suggestions may be appropriate at some future time  

(e.g., during Phase 2), but that for the time being, with respect to data requests, an entity 

alleging confidentiality of responsive information may request additional time to comply 

with the data request.  The above dicta is a common sense approach, and nothing in the 

above dicta is an acknowledgement that we consider the adopted guidelines to be 

unreasonable or, as joint applicants for rehearing contend, “overly rigid.”  Joint 

applicants for rehearing have not established the dicta is unreasonable or otherwise 

unlawful.  The allegation is without merit. 

Joint applicants for rehearing argue that the challenged decision fails to 

explain how the guidelines could expedite the exercise of the Commission’s statutory 
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duties, contending that the CPRA is unrelated to how documents are marked.  (Joint 

reh.app. at p.28.)  Findings of Fact Numbers 4, 5, and 6 provide:  

4. The current practices for submitting potentially 

confidential documents to the Commission have placed 

unnecessary burdens on Commission staff and have 

delayed Commission responses to Public Records Act 

requests.  

5. Implementing a consistent process for the marking of 

potentially confidential documents submitted to the 

Commission would improve the ability of the Commission 

to respond in a timely manner to Public Records Act 

requests.  

6. Requiring that potentially confidential documents 

submitted to the Commission specify the basis for 

confidential treatment would improve the ability of the 

Commission to respond in a timely manner to Public 

Records Act requests. 

(D.16-08-024 at pp. 29-30.) 

Further, we addressed the same argument at pages 13-14 of the challenged 

decision: 

Under [this] approach, if an entity submitting information 

marked a blank page or a public SEC filing or newspaper 

article as confidential, it could only be released upon a formal 

vote of the full Commission.  The Commission could not 

determine in advance that those kinds of documents do not 

deserve confidential treatment.  And it is quite possible that 

filings marked confidential would actually contain such 

clearly public records, as CIC also argues that it should be 

able to claim confidentiality for large documents that may 

only contain small amounts of confidential material, and that 

it should not be required to provide a specific basis for any 

claim of confidentiality at the time it submits documents to 

the Commission.  [Citation.] 

In other words, an entity that submitted 10,000 pages of 

documents could mark all of them as confidential without 

reviewing each page to determine whether or not it contained 

confidential information, but the Commission would have to 

look at each and every page before releasing it.  This would 
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make things simpler and easier for utilities and other entities 

that submit information, but it places all of the burden of 

reviewing documents on the Commission and its staff.  This 

is neither fair nor efficient, as it relieves the entity claiming 

confidentiality for stating (or even having) a basis for its 

claim, places the heaviest burden of determining 

confidentiality on Commission staff (who did not mark it as 

confidential and may not know why it should be kept as 

confidential), and unnecessarily delays the release of public 

records.  

Contrary to joint applicants for rehearing, the above rationale clearly 

“explains how submission designations could expedite the exercise of statutory duties” 

placed on the Commission.  (Joint reh.app. at p. 28.)  Nevertheless, the joint applicants 

for rehearing argue that the record contains “no evidence of . . . burdens or delays” placed 

on the Commission as a result of utilities marking as confidential information that is not 

entitled to protection.  (Id. at p. 29.)  Consequently, joint applicants for rehearing argue 

the findings and conclusions are not supported by the record.  Their argument is 

undermined by the basic facts of this proceeding. 

First, the purpose of this proceeding is to improve access to public records 

held by this agency.  Secondly, the Commission has previously stated that: “All too often, 

the absence of clear and consistent rules for processing records requests and requests for 

confidential treatment outside formal CPUC proceedings results in confusion regarding 

the public or confidential status of records and information.”  (Res. L-436 at p. 3.)  And 

in addition to reciting the various legal requirements that the public have easy access to 

public records, the OIR also states that GO 66-C is “outdated,” and proposes a revised 

GO.  (R.14-11-001 at p. 4.)  Further, Attachment A at page A-7 recounts some of the 

burdens and delays caused by the current situation: 

The Commission's Legal Division staff must engage in the 

often burdensome task of parsing each document to determine 

which discrete portions are truly confidential.  Accordingly, 

overbroad assertions of confidentiality not only shift the 

submitter's burden of proving confidentiality to the 

Commission, but also delay the Commission's response to 

PRA requests. 
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Moreover, there is an information and knowledge disparity: 

the parties who submit the records know those records and 

their contexts better than the Commission's Staff does.  

Where the Commission's Staff must by default perform the 

work that the submitters are in the best position to effectively 

and efficiently perform (that of identifying confidential data 

and explaining the need for withholding from public 

disclosure), parties increase the risk that Staff will 

inadvertently incorrectly classify non-confidential 

information as confidential, or confidential information as 

non-confidential. 

Also, in calling for a more streamlined and transparent process, the 

Commission’s Office of Ratepayer Advocates (ORA) reveals in comments the arduous 

process the public has been subjected to in trying to obtain public records.  (E.g., 9/25/15 

ORA comments at p. 6; and 12/22/14 comments at p. 3.)  The City of San Bruno is a 

party to this proceeding.  In its comments, San Bruno discusses burdens and delays it has 

faced in attempting to obtain public records from this agency.  (12/22/14 San Bruno 

comments at p. 1.)  Another party, TURN, argued:  

From TURN’s perspective as a consumer representative, the 

public does not have appropriate access to information 

submitted by regulated entities -- particularly those in the 

communications industry.  To the contrary, TURN would 

expect that the experience of interested members of the 

general public, including the media, would be no better than 

that of TURN, a regular Commission practitioner.  Among 

other problems, TURN does not even know the full scope of 

information that is being provided to the Commission, a 

particular problem with communications industry 

information, and (2) finds the process for seeking records of 

information provided by regulated entities outside of a formal 

proceeding to be opaque, cumbersome, slow, and frustrating.  

The frustration often results from blanket assertions of 

confidentiality by regulated entities, which Commission staff 

feel obliged to honor, lest they be charged with a 

misdemeanor under . . . Section 583. . . [¶]  The Draft 

Proposal is an important effort by the Commission to increase 

the transparency of the Commission’s exercise of its critical 

regulatory responsibilities. 
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(9/25/15 TURN comments at pp. 3-4.) 

Accordingly, we find that there was more than adequate information in the 

record to support the findings and conclusions.  Thus, the allegation is without merit. 

H. Request for Oral Argument 

  Joint applicants for rehearing request oral argument.  Oral arguments 

pertaining to rehearing matters are discretionary and governed by rule 16.3.  The request 

“should explain how oral argument will materially assist the Commission in resolving the 

application, and demonstrate that the application raises issues of major significance for 

the Commission . . . .”  (Rule 16.3(a).) 

Joint applicants for rehearing contend that the challenged decision creates a 

new paradigm for release of documents, but as discussed above, it does not.  They argue 

that D.16-08-024 effectuates a fundamental change in precedent that conflicts with 

section 583; however, as discussed supra, that is not the case.  They allege that the 

challenged decision touches upon profound issues of public importance concerning 

information that in many cases has been “provided involuntarily pursuant to the 

Commission’s authority over public utilities.”  (Joint reh.app. at p. 30.)  Yet, for the 

reasons discussed herein and in the challenged decision, the guidelines are merely 

guidelines and the utilities’ reluctance to providing information to the Commission is 

hardly a sufficient reason to grant oral argument—they are regulated entities who are 

lawfully required to provide information.  In addition, joint applicants for rehearing argue 

this is an issue of first impression, however, there have been many decades of the 

Commission addressing arguments similar if not identical to those raised herein, and this 

matter does not suggest a case of first impression.  The joint applicants for rehearing have 

not met any of the four criteria listed in rule 16.3.  Accordingly, joint applicants for 

rehearing have not presented good cause for the grant of their request and oral argument 

is denied.  
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III. CONCLUSION 

Having reviewed each and every allegation of error raised by CITA and the 

joint applicants for rehearing, we conclude good cause has not been established for 

granting a rehearing.  However, we will modify D.16-08-024 to clarify our discussion 

regarding Legal Division’s responsibility for reviewing documents to determine whether 

they should or should not be confidential.  Rehearing of D.16-08-024, as modified, is 

denied.   

THEREFORE, IT IS ORDERED that:  

1. Decision 16-08-027 is modified as follows: 

a.   At page 12, the first sentence in the second paragraph 

is modified to delete the phrase “delegation of 

authority” and add in its place the word “assignment”. 

b.   At page 12, the second sentence in the second 

paragraph is modified to delete the phrase “delegated 

authority” and add in its place the word “assignment”. 

c.   At page13, the second full paragraph is modified to 

add the following sentence to the end of that 

paragraph:  “Although various parties support and/or 

oppose the idea of a delegation of authority, there is no 

reason or need for us to delegate our authority in order 

for the Legal Division to provide us with legal advice 

regarding the matters at issue here or any other 

matters.” 

d.  At page 17, the second full paragraph is deleted in its 

entirety.  The following is added in its place:  “As we 

have previously stated, we do not need, nor do we 

intend, to delegate any of the Commission’s authority 

to the Legal Division in order for our attorneys  

to perform their duties and/or provide us with legal 

advice regarding confidentiality and/or related 

matters.” 

e.  At page 30, Finding of Fact Number 8 is modified to 

delete the word “delegating” and adding the word 

“assigning” in its place.   

f.  At page 30, Conclusion of Law Number 3 is modified 

to delete the word “delegated” and adding the word 

“assigned” in its place.  
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g. At page 31, Ordering Paragraph Number 2 is modified 

to delete the word “delegated” and adding the word 

“assigned” in its place.   

2. Rehearing of Decision 16-08-027 as modified, is denied.   

3. The request for oral argument is denied. 

4. This proceeding remains open. 

This order is effective today.  

Dated May 25, 2017, at San Francisco, California. 

 

 

 

MICHAEL PICKER 

                        President 

  CARLA J. PETERMAN 

  LIANE RANDOLPH 

  MARTHA GUZMAN ACEVES 

  CLIFFORD RECHTSCHAFFEN 

               Commissioners 
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3. Rulemaking 14-11-001 remains open. 

This order is effective today. 

Dated August 18, 2016, at San Francisco, California.  

 

 

MICHAEL PICKER 
                       President 

MICHEL PETER FLORIO 
CATHERINE J.K. SANDOVAL 
CARLA J. PETERMAN 
LIANE M. RANDOLPH 

            Commissioners 
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ASSIGNED COMMISSIONER’S RULING REGARDING PHASE 2B: 
DEVELOPMENT OF CONFIDENTIAL MATRICES 

 
On December 30, 2016, the Assigned Commissioner issued an Amended 

Scoping Memorandum and Ruling (December 30, 2016 Scoping Memo) 

identifying the scope for Phase 2A and Phase 2B of this proceeding.  A proposed 

decision for Phase 2A, which includes General Order (GO) 66-D (proposed),1 was 

issued today concurrently with this ruling.  If the Commission adopts the 

proposed decision in Phase 2A, the processes identified in GO 66-D (proposed) 

will not be implemented until January 1, 2018.    

As noted in the December 30, 2016 Scoping Memo, Phase 2B of this 

proceeding will focus on the development of confidential matrices.  In  

GO 66-D (proposed) “confidential matrices” is a term describing a  

Commission determination that specific categories of information are 

confidential per Section 3.4 of GO 66-D (proposed).  The determination is made 

prior to the submission of such information and applies broadly to a category of 

documents. If information has been submitted in compliance with a specific 

                                              
1  This ruling refers to GO 66-D (proposed), because as of the date this ruling was issued, the 
proposed decision containing GO 66-D has not been adopted by the Commission. 
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confidential matrix, it will not be released per a California Public Records Act 

(CPRA) request absent an Order of the Commission. 

A. Development of Confidential Matrices  

After this rulemaking was adopted, the Commission held a workshop on 

February 2, 2016, to explore the development of confidential matrices in other 

areas.  Parties submitted proposals after the workshop.  After the consideration 

of parties’ proposals, a proposed decision  to complete Phase 2A was issued 

before addressing further development of confidential matrices. 

This ruling commences the process of developing new confidential 

matrices.  The successful development of confidential matrices in this proceeding 

will depend on good-faith participation of parties.  Since the entities the 

Commission regulates are most familiar with their own data, they should work 

with other parties to this proceeding on developing confidential matrices that are 

narrowly tailored to meet legitimate confidentiality needs, and which set forth 

with specificity the types of information they claim require confidential 

treatment.  Overly broad claims of confidentiality or claims of confidentiality 

without a legal basis will not be included in a confidential matrix.  Thus, for 

example, a party that proposes that a matrix category be “trade secrets under any 

provision of law” will not help the process of developing a matrix.  Matrices are 

appropriate where the confidential status of information is not disputed and the 

preemptive designation of confidentiality will aid both the public and the 

Commission in efficiently processing information.  The matrices should set forth 

specific types of information so that it is easy for parties and the Commission to 

match a specific type of information for which the proponent claims 

confidentiality with the term in the matrix.  Confidential matrices will only be 
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adopted for categories of information that the Commission determines are 

appropriate.   

Based on the comments and proposals received at the February 2016 

workshop, the following list of possible matrices may provide the parties a start.  

To be clear: the following are possible matrix subjects.  They will require fleshing 

out by the parties so that 1) only information that legally merit confidential 

treatment are listed, and 2) information that fit within the topic are itemized with 

particularity.  The Commission will have the ultimate say in whether the 

matrices the parties propose should be adopted.  

Matrix subject 

 Personally identifiable information of regulated entity 
customers protected by Gov’t. Code § 6254(c). 

 Investigations of regulated entities covered by Gov’t. 
Code § 6254(f).   

 Competitive information covered by Gov’t. Code  
§ 6255(a), which is commonly referred to as the “public 
interest balancing test.”  As noted in the Phase 2A 
proposed decision, a private economic interest is not a 
sufficient basis to withhold information pursuant to the 
public interest balancing test.  If competitive 
information is to be withheld pursuant to the public 
interest balancing test, the justification must 
demonstrate why the public interest is served by 
withholding information.  For example, the 
Commission withholding market bids of energy may be 
in the public interest, because it will avoid ratepayers 
paying higher rates.  However, the Commission 
withholding market bids of energy to ensure a company 
is more profitable is not in the public interest.   

 Critical infrastructure covered by Gov’t. Code § 6254(e). 
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There may be other potential matrices.  This ruling sets up a process for 

parties to develop the matrices listed above, and to propose and develop 

additional matrices that warrant Commission consideration.   

B. Industry Working Groups 

Parties shall do the following no later than October 3, 2017: 

1. Establish one or more “working groups” to populate the 
potential matrices listed above with lists of information 
that legitimately meet the categories.  This process may 
also involve other matrices if parties so desire (as long as 
they are legally justified).  The parties shall choose at least 
one regulated entity per working group(s) to coordinate 
this effort and submit required filings.  Once a preliminary 
working group(s) is formed, the working group should 
serve the service list and inquire if any other party – 
particularly ratepayer advocates, public interest 
community advocates, and municipalities – want to 
participate in the working group(s).  The working group(s) 
must be open to any party who wants to participate in the 
working group(s).  This ruling does not prescribe the scope 
of the focus of the working group(s).   

2. Meet and confer as a group or groups to develop lists of 
information that fit the matrix categories listed above  
(or other matrices that are legally justified). 

3. File and serve joint proposed matrices for the categories 
listed above.  Each such matrix shall 1) list only 
information that legally merits confidential treatment, and 
2) describe the types of information that fit within the topic 
with particularity.  If consensus was not reached by the 
working group members, note which sections of the 
proposed matrices are not supported by the entire working 
group.   

C. Schedule 

Parties shall complete the three tasks described above for each matrix 

listed under “matrix subject,” and jointly file and serve the proposed matrices in 
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this proceeding no later than October 3, 2017.  If parties decide to add or delete 

matrix topics, they shall file a notice setting forth the topics and reasons for 

adding or deleting them no later than September 22, 2017.   

Therefore, IT IS RULED that: 

1. Parties shall complete the three tasks listed above for each matrix listed 

under “matrix subject,” and jointly file and serve the proposed matrices in this 

proceeding no later than October 3, 2017. 

2. At least one regulated entity per working group(s) shall be chosen by the 

parties to this proceeding to coordinate the foregoing effort and submit required 

filings.   

3. If parties decide to add or delete matrix topics, they shall file a notice 

setting forth the topics and reasons for adding or deleting them no later than 

September 22, 2017. 

 

Dated August 18, 2017, at San Francisco, California. 
  

 

 
  /s/  MICHAEL PICKER 

  Michael Picker 
Assigned Commissioner 
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PHASE 2A DECISION ADOPTING GENERAL ORDER 66-D AND 
ADMINISTRATIVE PROCESSES FOR SUBMISSION AND RELEASE OF 

POTENTIALLY CONFIDENTIAL INFORMATION 

Summary 

This decision adopts General Order (GO) 66-D and thereby establishes 

updated processes for (1) regulated entities and the public to submit information 

to the California Public Utilities Commission (Commission) with a claim of 

confidentiality,1 (2) the public to submit requests for information to the 

Commission per the California Public Record Act (CPRA), (3) the Commission to 

determine whether a claim of confidentiality associated with the submission of 

information is lawful, and (4) the Commission to determine whether 

information, including both information submitted to the Commission and 

information created by the Commission, shall be disclosed to the public, 

including but not limited to information that is provided in response to a CPRA 

request.  These processes are summarized in GO 66-D, which is attached as 

Appendix A to this Decision.  Appendix B is a Public Information Appeal Form, 

which the public may use to challenge a determination of the Public Records 

Office, Legal Division (Legal Division) to withhold information. 

An April 2017 Assigned Commissioner’s Ruling2 solicited comments and 

recommendations from parties on a draft proposal for these processes (“April 

2017 Proposed GO 66-D”).  Many of the recommendations by parties are 

adopted.  The processes established in GO 66-D aligns the public’s right to access 

government information under the California Constitution and the CPRA, the 

                                              
1 “Information” is defined in GO 66-D to include but is not limited to, any document, record, 
account, book, or paper regardless of whether it is in an analog or digital format, which is 
prepared, owned, used, submitted to or retained by the Commission.   
2 Assigned Commissioner’s Amended Scoping Memo and Ruling, April 28, 2017. 
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information  submitter’s right to confidential protection when afforded by law, 

and the Commission’s need to release information in the course of its activities.  

GO 66-D supersedes GO 66-C effective January 1, 2018.  This decision concludes 

Phase 2A of this proceeding.  An Assigned Commissioner Ruling was issued 

concurrently with this decision to initiate the next step in Phase 2B of this 

proceeding.  This proceeding remains open to complete Phase 2B.  

1. Procedural Background 

GO 66-C, first adopted in 1974, identifies the records of the Commission as 

public unless they fall within a list of exemptions.  However, the process for the 

submission of information to the Commission and the release of information by 

the Commission needs updating and improvement.  An Order Instituting 

Rulemaking (OIR or Rulemaking) was initiated on November 6, 2014, to 

continue the Commission’s process to “increase public access to records 

furnished to the Commission by the entities we regulate, while ensuring that 

information truly deserving of confidential status retains that protection.”3  The 

OIR proposes that the Commission adopt a revised GO 66-D to replace the 

current GO 66-C. 

On August 11, 2015, the assigned Commissioner issued a Scoping Memo 

and Ruling setting forth the issues to be considered, schedule, and other 

procedural matters for the proceeding. 

On August 18, 2016, the Commission issued Decision (D.) 16-08-024 

implementing an updated and clarified process for submitting potentially 

confidential information to the Commission.4  D.16-08-024 was an interim 

                                              
3 OIR at 1. 
4 Pursuant to Pub. Util. Code § 1731, two applications for rehearing of D.16-08-024 were filed on 
September 26, 2016, by California Cable and Telecommunications Association  (CTIA), and 

(footnote continued on next page) 
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decision which stated:  “the proceeding will remain open to further develop and 

refine the Commission’s processes relating to potentially confidential documents, 

and may result in the adoption of a new version of GO-66.”5 

On December 30, 2016, the assigned Commissioner issued an Amended 

Scoping Memo and Ruling (Amended Scoping Memo) designating the current 

phase of the proceeding as Phase 2A wherein the Commission will develop 

processes for reviewing requests for confidential treatment of documents 

submitted to the Commission, responses to CPRA requests, and determining 

whether potentially confidential information will be released to the public.  The 

Amended Scoping Memo also designated Phase 2B as the phase for the 

Commission to develop lists of information, or “confidential matrices,” for the 

different industries it regulates that are by default preemptively designated as 

either confidential or not confidential.6 

                                                                                                                                                  

(footnote continued from previous page) 
jointly by Calaveras Telephone Company, Cal-Ore Telephone Co., Ducor Telephone Company, 
Foresthill Telephone Company, Happy Valley Telephone Company, Hornitos Telephone 
Company, Kerman Telephone Co.,  Pinnacles Telephone Co., The Ponderosa Telephone Co., 
Sierra Telephone Company, Inc., The Siskiyou Telephone Company,  Volcano Telephone 
Company, and Winterhaven Telephone Company, (collectively, small LECS), and Consolidated 
Communications of California Company (Consolidated).  The list of companies comprising the 
“small LECS” consists of the most current list of companies included in this group.  On October 
11, 2016, Responses to the rehearing applications were filed by California Water Association 
(CWA), Bayview/Hunters Point Community Legal (Bayview), and The Utility Reform Network 
(TURN).  On May 26, 2017, the Commission issued D.17-06-035, which modified D.16-08-024, 
and denied rehearing of this decision as modified. 
5 D.16-08-024 at 5. 
6 “Confidential Matrices” is defined in GO 66-D as a Commission determination that specific 
classifications of information are confidential per Section 3.4 of GO 66-D.  The determination is 
made prior to the submission of such information and applies broadly to a classification of 
information. 
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On March 3, 2017, comments were filed by the following parties on the 

Amended Scoping Memo and the draft proposal7 attached to the Amended 

Scoping Memo:  California Association of Competitive Telecommunications 

Companies (CALTEL); TURN; Lyft, Inc. (Lyft); and CWA.  Joint comments were 

also filed on the same day by: Southern California Edison Company, Southern 

California Gas Company, San Diego Gas & Electric Company, Pacific Gas and 

Electric Company, and Southwest Gas Corporation (collectively, the Joint Energy 

Utilities); Consolidated and the small LECS; and Central Valley Gas Storage, 

L.L.C., Gill Ranch Storage, LLC, Lodi Gas Storage, LLC, and Wild Goose Storage, 

LLC (collectively, the Independent Storage Providers).  Bayview filed comments 

on May 2, 2017, after its motion to late-file was granted on May 9, 2017. 

Reply comments were filed by the following on March 24, 2017:  Raiser-

CA, LLC (Raiser); The Joint Energy Utilities; CWA; Lyft; TURN; Consolidated 

Telephone and the small LECS; and AT&T, CTIA, Charter Fiberlink CA-CCO, 

LLC, Frontier Communications, Sprint, Time Warner Cable Information Services 

(California) LLC, T-Mobile West LLC and Cellco Partnership, and MCI 

Communications Services, Inc. (collectively, the Communications Industry 

Coalition or CIC). 

On March 30, 2017, the assigned Commissioner issued a ruling revising the 

schedule and indicating that opening and reply briefs shall no longer be 

necessary for Phase 2A.  On April 28, 2017, the assigned Commissioner issued 

another Amended Scoping Memo which included the April 2017 Proposed  

GO 66-D and solicited comments from parties on the proposal.  On May 10, 2017, 

                                              
7 A Draft Proposal was attached to the Amended Scoping Memo discussing the legal framework 
for this procedure and a proposed process for submitting confidential information to the 
Commission and handling CPRA requests.  
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comments to the April 2017 Proposed GO 66-D were filed by the following: 

Bayview; TURN, CWA, The Joint Energy Utilities; Lyft; Imperial Irrigation 

District; Raiser; the City of San Bruno (San Bruno); and CIC.8  On May 17, 2017, 

reply comments were filed by the following:  Lyft; Bayview; CWA; TURN; 

Raiser; and San Bruno.  On May 25, 2017, the Commission issued D.17-05-035 

making small modifications to and denying the rehearing applications filed 

against D.16-08-024.  

2. Phase 1:  The Adoption of D.16-08-024 

The initial phase of this proceeding, Phase 1, concluded with the 

Commission’s adoption of D.16-08-024.  In D.16-08-024, the Commission updated 

the process for regulated entities and the public to submit information to the 

Commission with a claim of confidentiality.  The updated process was adopted 

to ensure consistency and expedite Commission review of requests for 

confidential treatment in response to CPRA requests.  The process required a 

submitting party to provide a signed declaration setting forth the rationale for its 

request for confidential treatment by the Commission, whether in a formal 

proceeding or otherwise.  

D.16-08-024 also provided guidance for development of a process that the 

Commission will use in determining whether potentially confidential 

information can be disclosed, again with the goal of consistent treatment and 

prompt disclosure of non-confidential information.  The decision clarified 

however, that the specific details and processes for reviewing requests for 

confidential treatment of information submitted to Commission, responses to 

                                              
8 The list of companies collectively referred to as “CIC” for this filing (May 10, 2017 comment) 
includes Consolidated and the small LECS. 
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CPRA requests, and determining whether potentially confidential information 

will be released to the public, are to be determined either by subsequent order in 

this proceeding or a successor proceeding, or by adoption of a new GO 66, and 

will be effective upon adoption of that process by the Commission.9 

As stated in the background section of this decision, two rehearing 

applications were filed challenging D.16-08-024, both of which the Commission 

denied in D.17-05-035 on May 25, 2017.  The Commission concluded in 

D.17-05-035 that good cause has not been established for granting a rehearing.10  

In D.17-05-035, the Commission modified D.16-08-024 to clarify the existing 

practice of the Legal Division to review legal allegations and to serve as legal 

advisors for the Commission and state that no new process was created 

involving assignment of the task for reviewing the requested information to the 

Legal Division.11 

3. Phase 2A:  The Adoption of GO 66-D 

Consistent with the process for regulated entities and the public to submit 

information to the Commission adopted in D.16-08-024, the objective of Phase 2A 

is to establish processes for the Commission to review information submitters’ 

requests for confidential treatment of information submitted to the Commission, 

the Commission’s responses to CPRA requests, and the Commission’s 

determination of whether to release information to the public. 

The scope for Phase 2A was designated in the December 30, 2016 

Amended Scoping Memo as follows: 

                                              
9 D.16-08-024 at 20-21. 
10 D.17-05-035 at 25. 
11 Id. at 9. 
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1. Is the proposed procedure for resolving CPRA requests 
adequate? 

2. Should the Commission provide notice to submitters that 
their documents are to be disclosed? 

3. How should documents already submitted to the 
Commission be treated? 

4. Should there be a modified procedure for requests for 
confidential treatment of voluminous documents or 
records? 

5. Should the procedure set forth in D.16-08-024 concerning 
requests for confidential treatment of documents in a 
formal proceeding be modified? 

6. Other related matters.12 

 
Subsequently, in order to address questions regarding scope raised in 

comments by parties, the April 28, 2017 Amended Scoping Memo clarified the 

scope of the proceeding to include the following:  

1. What revisions are necessary to Commission decisions and 
General Orders, including GO 66-C?  

2. What should be the process for submission of information to the 
Commission and associated claims of confidentiality? 

3. What should be the process for submission of California Public 
Records Act requests? 

4. What should be the process for release of information by the 
Commission, including in response to a CPRA request, and in 
other contexts?13 

 
The Commission’s adoption of GO 66-D in this Decision concludes  

Phase 2A. 

                                              
12 December 30, 2016 Amended Scoping Memo at 4. 
13 April 28, 2017 Amended Scoping Memo at 9 to 10. 
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4. Phase 2B: The Adoption of Confidential Matrices  

Phase 2B of this proceeding will focus on the creation of confidentiality 

matrices for specific industries or types of information.  An Assigned 

Commissioner Ruling outlining the next step for Phase 2B was issued 

concurrently with the publication of this decision.  This proceeding remains open 

to complete Phase 2B.  CIC and the Joint Utilities request that the implementation 

of GO 66-D be delayed until confidential matrices are adopted, while Bayview 

stated that such a delay is unnecessary.14  This decision delays the effective date 

of implementation of GO 66-D until January 1, 2018, in order to allow 

Commission staff and parties time to implement the processes contained in GO 

66-D.  

5. Summary of Applicable Law 

Regulated entities’ and the public’s submission of information to the 

Commission, the Commission’s consideration of a CPRA request, and the 

Commission’s determination of whether to disclose information implicates 

California constitutional law; the CPRA (which applies to all state agencies), and 

a combination of legal requirements in the California Public Utilities Code15 

(which apply only to the Commission).  The Commission’s evaluation of 

proposals in this proceeding is made with the following requirements in mind. 

The public has a constitutional right to access most government 

information.16  The California Constitution states that statutes, court rules, and 

                                              
14 CIC Opening Comments at 4; Joint Utilities, Opening Comments at 8-9; Bayview, Reply 
Comments at 3. 
15 Referred to hereafter as the Public Utilities Code or Pub. Util. Code.  
16 Cal. Const. Article I, § 3(b)(1):  “The people have the right of access to information concerning 
the conduct of the people's business, and, therefore, the meetings of public bodies and the 
writings of public officials and agencies shall be open to public scrutiny.”  See, e.g., International 

(footnote continued on next page) 
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other authority limiting access to information must be broadly construed if they 

further the people’s right of access, and narrowly construed if they limit the right 

of access.17  Rules that limit the right of access must be adopted with findings 

demonstrating the interest protected by the limitation and the need for 

protecting that interest.18  

The CPRA requires that public agency records be open to public inspection 

unless they are exempt from disclosure under the provisions of the CPRA.19 

“Public records” are broadly defined to include all records “relating to the 

conduct of the people’s business”; only records of a purely personal nature fall 

outside this definition.20  Since records received by a state regulatory agency 

from regulated entities relate to the agency’s conduct of the people’s regulatory 

                                                                                                                                                  

(footnote continued from previous page) 
Federation of Professional & Technical Engineers, Local 21, AFL-CIO v. Superior Court (2007) 
42 Cal.4th 319, 328-329. 
17 Cal. Const., Article 1, § 3(b)(2):  “A statute, court rule, or other authority, including those in 
effect on the effective date of this subdivision, shall be broadly construed if it furthers the 
people's right of access, and narrowly construed if it limits the right of access.  A statute, court 
rule, or other authority adopted after the effective date of this subdivision that limits the right of 
access shall be adopted with findings demonstrating the interest protected by the limitation and 
the need for protecting that interest.”  See, e.g., Sonoma County Employee’s Retirement Assn. v. 
Superior Court (SCERA) (2011) 198 Cal.App.4th 986, 991-992.  
18  Id. 
19 Roberts v. City of Palmdale (1993) 5 Cal.4th 363, 370:  “The Public Records Act, 
section 6250 et seq., was enacted in 1968 and provides that “every person has a right to inspect 
any public record, except as hereafter provided.”  (§ 6253, subd. (a).)  We have explained that 
the act was adopted "for the explicit purpose of 'increasing freedom of information' by giving 
the public 'access to information in possession of public agencies.’”  (CBS, Inc. v. Block (1986) 
42 Cal.3d 646, 651 [citation omitted]).” 
20 See, e.g., Cal. State University v. Superior Court (2001) 90 Cal.App.4th 810, 825.  Note that the 
Commission has elected to use the term “information” in this proceeding instead of “public 
record”  
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business, the CPRA definition of public records includes records received by, as 

well as generated by, the agency.21  

Further, the Legislature has declared that “access to information 

concerning the conduct of the people’s business is a fundamental and necessary 

right of every person in this state.”22  An agency must base a decision to 

withhold a public record in response to a CPRA request upon the specified 

exemptions listed in the CPRA, or a showing that, on the facts of a particular 

case, the public interest in confidentiality clearly outweighs the public interest in 

disclosure.23  The CPRA favors disclosure, and CPRA exemptions must be 

narrowly construed.24  The fact that a record may fall within a CPRA exemption 

does not preclude the agency from disclosing the record if the agency believes 

disclosure is in the public interest.  Unless a record is subject to a law prohibiting 

disclosure,25 CPRA exemptions are permissive, not mandatory; they allow 

nondisclosure but do not prohibit disclosure.26  The CPRA requires the 

Commission to adopt written guidelines for access to agency records, and  

                                              
21 See Cal. Gov’t Code § 6252(e). 
22 Cal. Gov’t. Code § 6250. 
23 Cal. Gov’t. Code § 6255(a):  “The agency shall justify withholding any record by 
demonstrating that the record in question is exempt under express provisions of this chapter or 
that on the facts of the particular case the public interest served by not disclosing the record 
clearly outweighs the public interest served by disclosure of the record.” 
24 Cal. Const., Article 1, § 3(b)(2), supra.  See, e.g., American Civil Liberties Union of Northern 
California v. Superior Court (ACLU) (2011) 202 Cal.App.4th 55, 67; and SCERA, supra,  
198 Cal.App.4th at 991-992. 
25 Various statutes direct the Commission to maintain certain information as confidential.  
Section 6254(k) provides “[r]ecords, the disclosure of which is exempted or prohibited pursuant 
to federal or state law, including, but not limited to, provisions of the Evidence Code relating to 
privilege.  
26 See, e.g., CBS, Inc. v. Block, supra, 42 Cal.3d at 652; ACLU, supra, 202 Cal. App. 4th at 67-68 fn.  
3; Cal. Gov’t. Code § 6253(e); Register Div. of Freedom Newspapers, Inc. v. County of Orange (1984) 
158 Cal.App.3d 893, 905-906; Black Panthers v. Kehoe (1974) 42 Cal.App.3d 645, 656; Re San Diego 
Gas & Electric Company (SDG&E) (1993) 49 Cal.P.U.C.2d 241, 242; and D.05-04-030, at 8. 
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requires that such regulations and guidelines be consistent with the CPRA and 

reflect the intention of the Legislature to make agency records accessible to the 

public.27  The CPRA requires the Commission to respond to request for 

information within 10 days unless unusual circumstances require the time to 

respond to be extended, but an extension should not be for more than 14 days.28 

The Commission must reconcile requirements of the California 

Constitution and the CPRA with other directives provided by the Legislature to 

the Commission.  Pub. Util. Code § 583 reads: 

No information furnished to the commission by a public 
utility, or any business which is a subsidiary or affiliate of a 
public utility, or a corporation which holds a controlling 
interest in a public utility, except those matters specifically 
required to be open to public inspection by this part, shall be 
open to public inspection or made public except on order of 
the commission, or by the commission or a commissioner in 
the course of a hearing or proceeding.  Any present or former 
officer or employee of the commission who divulges any such 
information is guilty of a misdemeanor. 
 
In D.06-06-066, the Commission considered the language of § 583, and 

concluded that § 583: 

… does not require the Commission to afford confidential 
treatment to data that does not satisfy substantive 
requirements for such treatment created by other statutes and 
rules. . . . Section 583 sets forth a process for dealing with 
claims of confidentiality, and does not contain any substantive 
rules on what is and is not appropriate for protection.29   

                                              
27 Cal. Gov’t. Code § 6253.4(b):  “Guidelines and regulations adopted pursuant to this section 
shall be consistent with all other sections of this chapter and shall reflect the intention of the 
Legislature to make the records accessible to the public.…” 
28 Cal. Gov’t. Code § 6253(c). 

29  D.06‐06‐066 at 27, as modified by D.07‐05‐032. 
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This determination was and is based on case law: 
 
As the United States Court of Appeals for the Ninth District 
noted in Southern California Edison Company v. Westinghouse 
Electric Corporation (9th Cir. 1989) 892 F. 2d 778, 783:   
‘Section 583 does not forbid the disclosure of any information 
furnished to the CPUC by utilities.  Rather, the statute 
provides that such information will be open to the public if 
the commission so orders, and the commission’s authority to 
issue such orders is unrestricted.’  Similarly, In Re Southern 
California Edison Company [Mohave Coal Plant Accident],  
D.91‐12‐019, 42 CPUC 2d 298, 300 (1991), states that § 583 
‘assures that staff will not disclose information received from 
regulated utilities unless that disclosure is in the context of a 
Commission proceeding or is otherwise ordered by the 
Commission’ but does not limit our broad discretion to 
determine whether certain information should be disclosed to 
the public and under what circumstances.30  
 
Accordingly, the Commission determined that in analyzing whether a 

claim of confidentiality has merit, the Commission does not look to § 583, 

“because nothing in the statute addresses what types of records should and 

should not be confidential.”31  Other laws and regulations – trade secrets 

jurisprudence, California Evidence Code provisions regarding privileges, 

confidentiality statutes such as Pub. Util. Code § 454.5(g) – provide the 

substantive basis for any assertion of confidentiality.32  Section 583 sets forth  

a process for dealing with claims of confidentiality, and does not contain any 

substantive rules on what is and is not appropriate for protections.  In filings in 

                                              
30 D.06‐06‐066 at 28-29, as modified by D.07‐05‐032. 
31 Id. at 28. 
32 Id. 
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this proceeding some parties such as TURN and ORA33 supported this legal 

framework, while other parties expressed concern about the legal framework 

despite the fact that D.06-06-066 was issued more than 10 years ago.  Because the 

case law has not changed on this issue, there is no need to revisit this 

interpretation of Pub. Util. Code § 583 today.  Similar provisions in the Public 

Utilities Code apply to household carriers34 and to charter party carrier of 

passengers.35  The Commission interprets the process requirement of these 

provisions to be similar to § 583. 

The Commission interprets the process requirement of Pub. Util. Code  

§ 583, as described above, to be consistent with the requirement of the CPRA  

for the Commission to adopt written guidelines for the public’s access to 

Commission records that are consistent with the CPRA and reflect the intention 

of the Legislature to make agency records accessible to the public.36   

The Commission’s decisions, including decisions regarding CPRA 

requests, are subject to judicial review in the state appellate courts per Pub. Util. 

                                              
33 TURN, Assigned Commissioner Ruling Comments, dated September 11, 2015, at 2-3; ORA, 
Assigned Commissioner Ruling Comments, dated September 11, 2015, at 2. 
34 Pub. Util. Code § 5228:  “Any employee of the commission who divulges any fact or 
information which comes to his knowledge during the course of the examination of the 
accounts, records, and memoranda of household goods carriers, except as he is authorized or 
directed by the commission or by a court of competent jurisdiction or judge thereof, is guilty of 
a misdemeanor and is punishable by a fine of not more than one thousand dollars ($1,000) or by 
imprisonment in the county jail for not more than three (3) months, or both.” 
35 Pub. Util. Code § 5412.5:  “Every officer or person employed by the commission who, except 
as authorized by the commission or a court, discloses any fact or information from an inspection 
of the accounts, books, papers, or documents of a charter-party carrier of passengers is guilty of 
a misdemeanor and is punishable by a fine of not more than one thousand dollars ($1,000), by 
imprisonment in the county jail for not more than three months, or by both.” 
36  Cal. Gov’t. Code § 6253.4(b):  “Guidelines and regulations adopted pursuant to this section 
shall be consistent with all other sections of this chapter and shall reflect the intention of the 
Legislature to make the records accessible to the public.…” 
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Code § 1759(a) (See also Pub. Util. Code §§ 1756, 1731, and 1732).  Specifically,  

§ 1759(a) states: 

(a) No court of this state, except the Supreme Court and the 
court of appeal, to the extent specified in this article, shall 
have jurisdiction to review, reverse, correct, or annul any 
order or decision of the commission or to suspend or delay the 
execution or operation thereof, or to enjoin, restrain, or 
interfere with the commission in the performance of its official 
duties, as provided by law and the rules of court. 

 
Pursuant to Pub. Util. Code § 1756, an aggrieved party may seek judicial 

review of a Commission decision through a petition for writ of review.  

However, no action challenging a Commission decision may be filed absent the 

filing of an application for rehearing of the Commission decision, pursuant Pub. 

Util. Code §§ 1731 and 1732. 

Lastly the Commission’s interpretation of procedural requirements of the 

Public Utilities Code is summarized in the Commission’s Rules of Practice and 

Procedure (Commission’s Rules), which are subject to approval by the Office of 

Administrative Law.37  Modification of the Commission’s Rules is beyond the 

scope of this proceeding.38 

The Commission attempted to reconcile these legal requirements in  

GO 66-C, first adopted in 1974 and last updated in 1982.  GO 66-C identifies all 

Commission records as public unless they fall within a short list of exemptions.  

However, the process to obtain Commission records identified in GO 66-C is not 

comprehensive and needs to be updated. 

                                              
37 Pub. Util. Code § 311(h). 
38 Draft modifications to the Commission’s Rules of Practice and Procedure are currently under 
consideration in Resolution ALJ 344, which implement statutory amendments pursuant to 
Senate Bill 215, 2016-2017 Reg. Sess. (CA. 2017). 
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In summary, any process proposal in this proceeding must comply with 

the applicable constitutional, statutory, and administrative law requirements.  

The combination of these legal requirements (specifically the CPRA and Public 

Utilities Code) is unique to the Commission and thus analogy to other state 

agencies’ or local governments’ processes, which are subject to the CPRA but not 

subject to the Public Utilities Code, is inapplicable.  The processes adopted in  

GO 66-D reconcile these legal requirements to align the public’s right to access 

government information under the California Constitution and the CPRA, the 

information  submitter’s right to confidential protection when afforded by law, 

and the Commission’s need to release information in the course of its activities. 

6. Discussion of the April 2017 Proposed GO 66-D  

The April 2017 Proposed GO 66-D proposed processes for (1) information 

submitters to submit information to the Commission with a claim of 

confidentiality, (2) the public to submit CPRA requests to the Commission, and 

(3) the Commission to determine whether to release information to the public, 

including but not limited to, in response to CPRA request.  This section notes 

revisions to the April 2017 Proposed GO 66-D that are in response to comments 

and are incorporated into GO 66-D. 

General Comments 

Many parties are supportive of the general framework of the April 2017 

Proposed GO 66-D.  Imperial Irrigation District (IID) notes “[p]roposed GO 66-D 

is necessary to allow the Public Records Act to accomplish its lofty policy goals” 

and also states that the April 2017 Proposed GO 66-D does not violate Pub. Util. 

Code § 583 or due process guaranteed in the California Constitution.39  Bayview 

                                              
39 IID, Opening Comments at 7-8. 
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states the April 2017 Proposed GO 66-D “appears to be a centralized guide for 

record submitters, records requestors, and the Commission.” 40 

Bayview continues “[b]ecause these stakeholders all have varying levels of 

sophistication and ability, [April 2017 Proposed GO 66-D] must be modified to 

by useable by all of them.”41  Bayview requests that documents referenced in  

GO 66-D be hyperlinked to provide increased accessibility and transparency.42  

Because of the large volume of decisions and citations published by the 

Commission and the Commission’s limited technology resources, the 

Commission does not currently provide hyperlinks in its decisions.  However, to 

address the policy concern underlying Bayview’s recommendation, Commission 

documents referenced in GO 66-D are posted on the Commission’s website43 for 

CPRA requests.  Bayview also requests the Commission documents referenced in 

GO 66-D be available in paper copy for members of the public without internet 

access.  The Commission will work with the Public Advisor of the Commission 

to make GO 66-D, D.16-08-024, Modified D.06-06-066, the Rules of Practice and 

Procedure, and any confidential matrices adopted in Phase 2B of this proceeding 

available in paper format upon request by a member of the public. 

CALTEL notes that GO 66-D should reference itself as a “GO” and not a 

“decision.”44  This correction is implemented in GO 66-D.  CALTEL also notes 

that D.16-08-024 provided information submitters 30 days to comply with new 

                                              
40 Bayview, Opening Comments at 2. 
41 Id. 
42 Id. at 3. 
43 Commission Public Records Act Requests:  www.cpuc.ca.gov/record_requests/. (Last visited 
August 14, 2017). 
44 CALTEL, Opening Comment at 2. 
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guidelines, which was omitted from the April 2017 Proposed GO 66-D.45  

GO 66-D is revised to reflect that the rule established in D.16-08-024 went into 

effect September 25, 2016.46 

Sec. 1:  Definitions and Acronyms  

In Section 1, the Commission adopts the recommendations of San Bruno 

and the IID to expand the definition of “information” to include both 

information submitted to the Commission and information created by the 

Commission.47 

San Bruno is also concerned that the definition of “information” is overly 

broad.  San Bruno states:  

[b]y broadly defining ‘information’ and ‘Commission,’ the 
draft GO potentially makes every document, email, or other 
writing submitted to the Commission or any of its employees 
‘information’ protected by the process in Public Utilities Code 
section 583.48 

 
To mitigate San Bruno’s concern that a party may use administrative 

process to delay disclosure of information, the Commission modifies Section 3.2 

to prohibit unreasonable use of process as a delay tactic.  Section 3.2 is revised to 

require an information submitter, who cites the “public interest balancing test” of 

Cal. Gov’t Code § 6255(a) (discussed in more detail below), to explain why the 

public interest in withholding information clearly outweighs the public interest in 

disclosing the information.  Moreover, Section 3.2 is revised to state a private 

                                              
45 Id. at 2. 
46 Thirty days from August 25, 2016 is September 24, 2016.  CALTEL incorrectly states the date 
of compliance is September 26, 2016, when it was indeed September 25, 2016. 
47 City of San Bruno, Opening Comments at 1; IID, Opening Comments at 6. 
48 City of San Bruno, Reply Comments at 1. 
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economic interest is not a substitute for a public interest in the context of the 

“public interest balancing test.”  If the information submitter fails to meet the 

requirement of Section 3.2, then the administrative process in Sections 5 and 6 

does not apply.  Accordingly, the ability of an information submitter to misuse 

the “public interest balancing test” as a delay tactic tool should be reduced.  

However, if the concerns of San Bruno prove to be true, then any party may file a 

Petition to Modify this decision requesting to amend the process, pursuant to the 

requirements of the Commission’s Rules of Practice and Procedure.49 

Section 1 is also revised to reflect the recommendation of Lyft to clarify the 

definition of “confidential matrix.”50   

Sec. 2:  Statement of Liability For Non-Compliance 

Section 2 is revised per the recommendation of Lyft51 to state non-

compliance with GO 66-D “may” (instead of “will”) be referred to the 

Commission’s General Counsel and/or law enforcement for further actions.  

Section 2 is intended to provide Commission staff guidance on how to 

appropriately escalate non-conformance with GO 66-D, but not to create 

unnecessary mandatory administrative action.  Section 2 is also revised to cite 

additional penalty provisions in the Public Utilities Code, which may apply in 

instances of non-compliance. 

  

                                              
49 Rule 16.4 of the Commission’s Rules of Practice and Procedure.   
50 Lyft, Opening Comments at 2. 
51 Id. 
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Sec. 3:  The Submission of Information with a Claim of Confidentiality 
to the Commission  

Sec. 3.1:  Applicability 

Section 3.1 is revised per the recommendations of CALTEL to reflect the 

implementation date of D.16-08-024 is September 25, 2016, and that the word 

“decision” is replaced with “GO.”52 

Sec. 3.2:  Submission of Information with a Claim of 
Confidentiality  

Section 3.2 has been revised to (1) identify that the burden of proof for a 

claim of confidentiality lies with the information submitter, (2) clarify how 

confidential sub-parts of information should be treated, (3) clarify the 

requirements for information submitters to cite Cal. Gov’t Code § 6254(k) and 

6255, (4) clarify that § 6254(a) is not a valid exemption for an information 

submitter to cite, (5) clarify the process to designate a contact person for an 

organization, (6) clarify non-compliance with Sections 3.2 – 3.4 will result in 

release of information per Section 5.2.  This decision declines to adopt Lyft’s 

recommendation for the Commission to provide a sample template for 

declarations, because valid claims of confidentiality will require case-by-case 

information that we cannot anticipate in advance.  Further, we are more 

concerned that the information submitter set forth a valid basis for confidential 

treatment than with the format of such submission. 

Section 3.2 is revised to explicitly state the information submitter has the 

burden of proof to establish confidentiality.  Lyft recommends “for accuracy’s 

sake…Section 3.2 should state compliance with…Section 3.2 creates a 

                                              
52 CALTEL, Opening Comments, at 9. 
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‘presumption’ rather than a ‘claim’ of confidentiality.”53  This decision declines to 

adopt this recommendation, because the term “presumption” typically shifts the 

burden of production or persuasion to the opposing party and creates a 

requirement for the opposing party to rebut the presumption.54  Such burden-

shifting from the information submitter to the information requestor or the 

Commission does not comport with the CPRA requirements.  Section 3.2 is thus 

revised to explicitly state the information submitter bears the burden to satisfy 

the requirements of Section 3.2, specifically: 

An information submitter bears the burden of proving the 
reasons why the Commission shall withhold any information, 
or any portion thereof, from the public.  To request 
confidential treatment of information submitted to the 
Commission, an information submitter must satisfy…the 
…requirements… 
 

Moreover, the burden remains on the information submitter for the duration of 

the administrative proceeding and does not shift to the information requestor or 

the Commission at any time.  

Many parties recommend that GO 66-D reference specific exemptions of 

the CPRA.  The Commission declines to identify each exemption in GO 66-D, 

because it would render GO 66-D a lengthy and opaque legal document, and 

would require that the GO be updated whenever the CPRA is revised.  However, 

GO 66-D does address three specific exemptions to avoid any confusion. 

                                              
53 Lyft, Opening Comments at 2. 
54 See California Code of Evidence §§ 600-620.  Note per the Commission’s Rule 13.6 the 
technical rules of evidence do not apply to the Commission’s evidentiary hearings. 
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Section 3.2 is revised in response to parties’55 request for a specific 

reference to the CPRA “public interest balancing test” of Cal. Gov’t Code § 6255.  

Section 6255 allows a government agency to withhold a record by demonstrating 

“on the facts of the particular case the public interest served by not disclosing the 

record clearly outweighs the public interest served by disclosure of the record.”  

Section 3.2 is revised to require an information submitter who cites the balancing 

test to provide an analysis of why the public interest of withholding information 

outweighs the public interest in disclosing information.  Section 3.2 is also revised 

to note a private economic interest is not an adequate substitute for a public 

interest per § 6255.56 

Section 3.2 is not revised to make specific reference to specific federal and 

state statutory requirements as some parties requested.  Cal. Gov’t Code § 

6254(k) explicitly prohibits release of information afforded confidential treatment 

by federal or state law, thus reference to a specific state or federal law in Section 

3.2 is unnecessary.  An information submitter may cite § 6254(k), but must cite 

the specific federal or state law that allows confidential treatment and explain 

why it applies to the information at hand. 

San Bruno raises the question of whether Cal. Gov’t Code § 6254(a) can be 

cited by information submitters.57  Section 3.2 is revised to state an information 

submitter cannot cite Cal Gov’t Code § 6254(a).  This statutory provision exempts 

disclosure of preliminary drafts, notes, or interagency or intra-agency 

                                              
55 Bayview, Opening Comments at 2; CIC Opening Comments at 6; CWA Opening Comments 
at 4; ISP Opening Comments at 2; Lyft, Opening Comments at 2; Raiser Opening Comments at 
4.  
56 Note although a private economic interest is not protected under the public interest balancing 
test, it may be protected per a specific federal or state statute under § 6254(k). 
57 San Bruno, Reply Comments at 1-2. 
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memoranda.  Regulated entities and the public may not cite § 6254(a) as a basis 

for confidentiality, because the deliberative process privilege of the government 

does not extend to communications with regulated entities or the public.  

Contrary to the comments of some parties, the fact that Section 3.2 does 

not summarize or interpret every exemption to the CPRA does not impact the 

substantive rights of parties.  The “CPRA” is a defined term in GO 66-D, which 

includes “Section 6250 et. seq. of the Government Code,” which incorporates all 

of the exemptions of Cal. Gov’t Code § 6254 except § 6254(a) since it is 

inapplicable to public information submitters as explained in the previous 

paragraph.  The incorporation includes § 6254(k) and the “public interest 

balancing test” of § 6255. 

Section 3.2(e) is revised in part, but not fully, to adopt Lyft’s 

recommendation to require both names and emails for the information 

submitters point of contact.58  Section 3.2 allow information submitters to 

designate up to three contact people for all communications regarding 

confidential document submission to the Commission.59  This recommendation is 

adopted with the caveat that failure to monitor and respond to Commission 

communications to the designated e-mail address(es) does not preclude release 

of information by the Commission.  There is also no requirement for the 

Commission staff to contact each name provided before the disclosure of 

information.  We decline to adopt Lyft’s request for a sample template for an 

                                              
58 Lyft, Opening Comments at 2. 
59 Id. at 2-3. 
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acceptable declaration, because the Commission is more concerned with the 

substantive information and not a particular format.60  

Section 3.2 is not revised to reflect CALTEL’s recommendation that “at 

least in the interim, Section 3.2 of the Proposed GO be revised to reflect the three 

specific bases for confidential treatments previously identified by CALTEL and 

discussed in D.16-08-024.”61  The examples used by CALTEL would all be 

adequate to meet the requirements the Commission adopts today, assuming that 

the information submitted meets the requirements of those statutes.  Cal. Gov’t. 

Code § 6254(k) allows information to be withheld per state or federal law and 

thus those scenarios do not need to be explicitly referenced in Section 3.2. 

Sec. 3.3:  Submissions in a Formal Proceeding  

Section 3.3 is revised to (1) state the requirements of Section 3.2 do not 

apply in formal proceedings, and (2) to clarify that state advice letter filings are 

not considered by the Commission to be part of formal proceedings.  We decline 

to adopt the recommendations of Bayview (limit the discretion of Administrative 

Law Judges) and CIC and Joint Utilities (provide a voluminous record 

exemption). 

                                              
60 Id. at 2.  
61 CALTEL, Opening Comments at 3-4. Identified the following types of documents:  
“1) competitively-sensitive documents that fall under the trade secrets privilege pursuant to 
California Evidence Code Section 1061, California Civil Code Section 3426.1 and paragraph (9) 
of subdivision (a) of Section 499(c) of the California Penal Code, 2) individually-identifiable 
subscriber information, including information that is protected pursuant to 47 U.S.C. 
Section 222 and P.U.C. Section 2891, and 3) information regarding the location, function, and 
relationship between network facilities, including the identity of critical infrastructure protected 
by 6 U.S.C. Section 133(a)(1)(E).” 
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Section 3.3 is not revised to reflect Bayview’s recommendation that the 

ability of an Administrative Law Judge to set rules for submission of confidential 

information be eliminated.62  Rule 9.1 of the Commission’s Rules reads:  

The Administrative Law Judge may…rule upon all objections 
or motions which do not involve final determination of 
proceedings; receive offers of proof; hear argument…The 
Administrative Law Judge may take such other action as may 
be necessary and appropriate to the discharge of his duties, 
consistent with the statutory or other authorities under which 
the Commission functions and with the rules and policies of 
the Commission. 
 
Amendment of the Commission’s Rules requires approval of the Office of 

Administrative Law and is not in the scope of this proceeding.  Further, Pub. 

Util. Code §§ 311(b) and (c) give authority to Administrative Law Judges on 

matters of evidence.  Section 3.3 thus must provide the Administrative Law 

Judge discretion per Rule 9.1 of the Commission’s Rules. 

Section 3.3 is not revised per CIC and Joint Utilities’ recommendation to 

establish procedures for submission of especially voluminous or complex records 

in a formal proceeding.63  This issue has previously been addressed in this 

proceeding, and no reason has been presented to revisit this question. 

Sec. 3.4:  Preemptive Determination of Confidentiality in a 
Decision  

Section 3.4 is revised to (1) delete the reference to the rules of D.06-06-066 

applying to future matrices (however, other than the specific matrix adopted in 

that decision, the requirements of Modified D.06-06-066 remain in place unless 

expressly contradicted by decisions in that proceeding), (2) state how a 

                                              
62 Bayview, Opening Comments at 5. 
63 CIC, Opening Comments at 3; Joint Utilities, Opening Comments at 2.  



R.14-11-001  COM/MP6/vm2/ek4  PROPOSED DECISION 
 
 

 - 25 - 

determination in a confidential matrix can be challenged,  and (3) clarify 

language in Section 3.4(b)(ii).  Concurrent with this decision, an Assigned 

Commissioner Ruling was issued addressing confidential matrices. 

We adopt Lyft’s recommendation for Section 3.4(a) to be clarified that once 

information has been submitted in compliance with the process adopted here 

and a confidential matrix, it will not be released per a CPRA request absent an 

Order of the Commission.64  Section 3.4 is also revised to state the process to 

challenge the Commission’s general determination of confidentiality for a class of 

information in a confidential matrix is by filing an Application for Rehearing or 

Petition to Modify the decision adopting the confidentiality matrix.  Section 3.4 is 

also revised to state the process to challenge the Commission’s specific 

determination of confidentiality for particular information that the information 

submitter claims is protected by a confidential matrix is established in Section 5. 

Section 3.4 is revised to reflect part of Lyft’s recommendation that Section 

3.4(b) be modified to incorporate a clarification that confidential matrices may be 

challenged by an Application for Rehearing, but also by seeking judicial review.  

As noted above, Section 3.4 is revised to two clarify the two scenarios in which 

the Commission’s determination may be challenged, or the sake of brevity the 

applicable process rules contained in the Public Utilities Code and Rules of 

Practice and Procedure are not summarized. 

Section 3.4 is revised per Lyft and CIC’s recommendation to strike the 

statement that confidential matrices will follow the rules established in the 

Modified D.06-06-066.65  However, other than the specific matrix adopted in that 

                                              
64 Lyft, Opening Comments at 3. 
65 Lyft, Opening Comments at 4; CIC, Opening Comments at 4. 
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decision, the requirements of Modified D.06-06-066 remain in place unless 

expressly contradicted by decisions in that proceeding.  Phase 2B of this 

proceeding will adopt rules for specific confidential matrices. 

Section 3.4 is revised per TURN’s request to clarify Section 3.4(b) by stating 

that “any determination to treat certain information as confidential is limited to 

the particular information required to be submitted in that decision and does not 

constitute a decision of more general applicability made pursuant to Subpart 

3.4(a).”66 

Sec. 3.5:  Confidential Treatment Unavailable for Public 
Information 

Section 3.5 is revised in response to CIC and Lyft’s recommendation to 

eliminate the requirement to notify the Commission the information has become 

public,67 by amending the requirement to apply to when the information 

submitter has knowledge that the information is public.  For example, if an 

information submitter provides information to another government agency, or 

otherwise makes it public without a claim of confidentiality, then the information 

submitter has knowledge that the information is public.  If the information is 

discussed in a news report and the information submitter is made aware of it or 

is already aware of it, then the information submitter has knowledge that the 

information is public.  This revision eliminates Lyft’s concern that it may be held 

accountable if a driver unilaterally shares confidential information without 

informing Lyft. 

  

                                              
66 TURN, Opening Comments at 3-4. 
67 CIC, Opening Comments at 5-6; Lyft, Opening Comments at 4 and 5. 
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Sec. 4:  California Public Records Act Requests 

Sec. 4.1: Submission of California Public Record Act Requests 

Section 4.1 is revised per CIC’s recommendation to use more precise 

language.68  Section 4.1 is also revised per CIC’s recommendation to state a 

request for release of information by the Commission, outside of a formal 

proceeding,69 is treated as a CPRA request regardless of how it is titled.  Section 

4.1 is also requested per Bayview’s recommendation70 that a CPRA request can 

be made in person to the Commission’s Public Records Office, Legal Division.  

Section 4.1 is not revised per Bayview’s requests that “the public should be 

educated on how to use the Commission’s website to look up available 

records,”71 because the Public Advisor Office of the Commission is already a 

resource available to any person interested in making a CPRA request. 

Section 4.1 is revised per TURN’s recommendation to state that CPRA 

requests can be made by email to a Commission staff, but declines to create a 

CPRA specific email address.  

Sec. 4.2: Fees for Copies 

Bayview also requests fees for copies be waived by the Commission.72  

Bayview’s point is well taken.  Information requestors may request fees to be 

waived when submitting a request.  

Sec. 4.3: Review of Requests 

Section 4.3 has not been revised.  

                                              
68 CIC, Opening Comments at 6. 
69 This provision does not apply to data request of Commission staff in formal proceedings.  
70 Bayview, Opening Comments at 5. 
71 Id. at 6. 
72 Bayview, Opening Comments at 6.  
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Sect. 4.4:  Exemptions to the CPRA  

Section 4.4 has been revised to clarify the title and to eliminate the 

reference to “applicable privilege.”  Section 4.4 has not been revised to identify 

every exemption to the CPRA as requested by some parties, but Section 4.4 is 

revised to explicitly state that exemptions are contained in Cal. Gov’t Code  

§§ 625473 and 6255.74  Bayview requests that “the exemptions to the CPRA 

referred to in section 4.4 should be attached to Appendix A and hyperlinked so 

that a records requestor can understand which records may not be open for 

inspection.”75 As noted earlier the Commission is unable to provide hyperlinks in 

Commission decisions, so this recommendation is not adopted. The Joint Utilities 

also requests “attorney work product rules” be added to the list of exemptions 

without explaining how any attorney work product rules would apply to 

information provided to the Commission by a third party.76  This decision 

declines to add attorney work product rules as a ground to withhold 

information. 

Sec. 5: Guidelines for the Commission’s Release of Information to the 
Public 

Sec. 5.1: Scope 

Section 5.1 is clarified to state “this section defines when information 

submitted to the Commission and information created by the Commission may be 

                                              
73 Revisions to Section 3.2 clarifies how information submitters can comply with § 6254. 
74 Cal. Gov’t Code § 6254(k) specifically incorporates “[r]ecords, the disclosure of which is 
exempted or prohibited pursuant to federal or state law, including, but not limited to, 
provisions of the Evidence Code relating to privilege.”  There is thus no compelling reason to 
identify specific statutes in GO 66-D. 
75 Bayview, Opening Comments at 6. 
76 Joint Utilities, Opening Comments at 2. 
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released to the public, including in response to CPRA requests” (revised 

language in italics).   

Sec. 5.2:  Release of Information with No Claim of Confidentiality 

As noted earlier, Section 3.2 and 4.4 have been revised regarding the 

“balancing test” of § 6255(a), thus CWA’s concern that Section 5.2 fails to allow 

the Commission to use the “balancing test” is unfounded with these revisions.77    

Sec. 5.3:  Release of Information with Claims of Confidentiality 

Section 5.3 is revised to state “[i]f the Commission withholds the 

information created by the Commission per an exemption of the CPRA, then 

Section 5.5 of this GO will govern the release of information.”  This revision 

incorporates information created by the Commission, in addition to information 

submitted to the Commission. 

Sec. 5.4: Information with a Claim of Confidentiality 
Submitted Prior to the Effective Date of this GO 

Sec. 5.4(a): Information Submitted per the 
Requirements of Modified D.06-06-066 

Section 5.4 has not been revised.  

Sec. 5.4(b): Information Submitted Prior to August 
25, 2016; not per the Requirements of Modified  
D.06-06-066 

Per the recommendations of CALTEL this section is revised to reflect the 

implementation date of D.16-08-024 is September 25, 2016, and that the word 

“decision” is replaced with “GO.”78 

Sec. 5.4(c): Information Submitted Between  
August 25, 2016 and December 31, 2017, not per the 
requirements of Modified D.06-06-066 

                                              
77 CWA, Opening Comments at 4.  
78 CALTEL Opening Comments, at 9. 
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Per the recommendations of CALTEL this section is revised to reflect the 

implementation date of D.16-08-024 is September 25, 2016, and that the word 

“decision” is replaced with “GO.”79 

Sec. 5.5: Information Submitted on or After the Effective Date of 
this Decision with a Claim of Confidentiality 
 

Sec. 5.5(a): Release of Information Submitted After  
January 1, 2018 With a Claim of Confidentiality  
 

Per the recommendations of CALTEL this section is revised to replace the 

word “decision” with “GO.”80  Lyft’s recommendation81 to delete reference to 

Section 3.4 is not adopted.  The confidentiality of information submitted per 

Section 3.4 may still be challenged by a Public Information Appeal Form. 

Sec. 5.5(b): Commission Review of CPRA Request Where 
Lawful Claim of Confidentiality 
 

Some parties asserted that the five-day window for information submitters 

to respond the Commission’s Legal Division is insufficient in the scenario 

identified in Section 5.5(b). 82  Section 5.5(b) is revised to extend the amount of 

time from five days to ten days an information requestor has to submit a Public 

Information Appeal Form to challenge the determination of Legal Division.  

Section 5.5(b) is also revised to state that information requestors may state the 

reasons why the information may be released in a Public Information Appeal 

Form; however, the form does not require the information requestor to state a 

reason.  But as a practical matter, if an information requestor has a specific legal 

                                              
79 Id. 
80 CALTEL Opening Comments at 10. 
81 Lyft, Opening Comments at 8. 
82 TURN, Opening Comments at 4-5; Bayview, Reply Comments at 6. 
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argument for why the information should be released, it would be helpful to the 

Commission staff if it was included. 

Sec. 5.5(c): Commission Review of Request Where 
Unlawful Claim of Confidentiality 
 

San Bruno raises concerns regarding the length of time an administrative 

appeal process will require.  San Bruno’s argument that the proposed 

administrative appeal process causes undue delay in the release of information is 

persuasive.  In the interest of eliminating any unnecessary delay, Section 5.5(c) 

has been revised to amend how an information submitter may challenge Legal 

Division’s determination that information submitted to the Commission, and 

claimed to be confidential consistent with Section 3.2 or a confidential matrix in 

Section 3.4, is not confidential.  The April 2017 Proposed GO 66-D called for the 

information submitter to complete a Public Information Appeal Form, which 

would then be incorporated into a draft resolution consistent with Section 6. 

Section 5.5(c) is revised to provide that Legal Division will prepare a draft 

resolution and serve it on the information submitter instead of providing for an 

additional step for the information submitter to file a Public Information Appeal 

Form.  If Legal Division determines that information claimed to be confidential 

should be disclosed, the administrative process should be as minimal as possible 

to expedite the disclosure of non-confidential information (as opposed to where 

Legal Division believes that information is appropriately marked confidential).  

The revised Section 5.5(c) provides notice to the information submitter, quickly 

moves the dispute between the information submitter and the Legal Division to 

the public agenda of the Commission, allows for public comment on the draft 

resolution, and provides for a vote by the Commission on whether to release the 

information. 
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In the April 2017 Amended Scoping Memo and Ruling, the Assigned 

Commissioner stated “document submitters and requestors should be provided 

equal process” and “proposed reciprocity of an appeals process for the 

information submitter and requestor in instances when the Legal Division 

disagrees with an assertion of confidentiality.”83  Sections 5.5(b) and the revised 

5.5(c) are substantively reciprocal, because in each instance the party challenging 

Legal Division’s determination is provided notice and opportunity to be heard 

before the Commission.  The different process is justified, because in the 

instances when Legal Division makes the determination that information should 

be public, as opposed to being withheld per a CPRA exemption, then the 

administrative process should be as minimal as possible to allow information to 

become public.  

Sec. 6:  Administrative Appeal 

General Comments – San Bruno  

San Bruno identified concerns with an administrative appeal process, 

including whether the CPRA allows state entities, such as the CPUC, to create an 

administrative appeal process for CPRA requests and the scope of the 

administrative appeal process.  San Bruno also raises a question of the standard 

of review applied by the California Supreme Court or Court of Appeals when 

reviewing a writ petition challenging a Commission decision regarding a CPRA 

request. 

San Bruno’s thesis is that the Commission does not have legal authority to 

create an administrative process for the full Commission to review Legal 

Division’s determination of whether information should be withheld or disclosed 

                                              
83 Amended Scoping Memo and Ruling, April 28, 2017, at 19-20. 
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to the public.  The CPRA identifies the CPUC as “one of the agencies authorized 

to ‘establish written guidelines for accessibility of records’.”84  The CPRA states 

the “guidelines and regulations adopted pursuant to this section shall be 

consistent with all other sections of this chapter and shall reflect the intention of 

the Legislature to make the records accessible to the public.”85  In addition, 

Article I, Section 3(b)(1) of the California Constitution, which was created by 

Proposition 59, provides the public a constitutional right to access government 

records.  Given this legal framework, San Bruno asserts “Proposition 59 did not 

authorize the CPUC, or any other public agency to delay access to public records 

by creating an appeal process.”86 

To comply with both the general directives contained in the CPRA and the 

specific directive contained in Pub. Util. Code § 583, an administrative appeal 

process was proposed in Section 6 of the April 2017 Proposed GO 66-D.  An 

administrative appeal process provides notice and opportunity to be heard by 

the full Commission when parties dispute the determination of Legal Division.  

Elevating the dispute to the full Commission is within the statutory confines of 

the CPRA to “reflect the intention of the Legislature to make the records 

accessible to the public” and is necessary to satisfy the Legislature’s specific 

directive to ensure that records are not disclosed improperly per Pub. Util.  

Code § 583.  However, to mitigate San Bruno’s concern, we revise  

Section 5.3(c) as discussed above to expedite the process when Legal Division’s 

determination is that information should be released. 
                                              
84 Cal. Gov’t Code § 6253.4(b). 
85 Cal. Gov’t Code § 6253.4(b). 
86 City of San Bruno, Opening Comments, p. 2.  Proposition 59, enshrined in the California 
Constitution as Article I, Section 3(b)(1), which provides the public a constitutional right to 
access government records. 
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San Bruno also states they are “not aware of any public entity that 

provides an appeals process; the only statutorily authorized remedy is to file a 

writ in court.”87  As a preliminary matter, other state agencies are not required to 

reconcile the CPRA with the Public Utilities Code, and other state agencies’ 

employees are not subject to misdemeanor liability for improper release of 

information.  Second, the Commission is not alone in providing a full panel 

review.  The California Energy Commission (CEC) allows anybody to make 

administrative challenge determinations of confidentiality in the context of 

CPRA.  The CEC’s guidelines specifically state: 

Energy Commission regulations allow you to request that the 
full Commission review the Chief Counsel’s decision on the 
‘stamped’ record.  This request must be made within 14 days 
of the denial of your request…The Commission will either 
agree with the decision of Chief Counsel and withhold the 
record, or the Commission will disagree and allow for the 
record to be disclosed.88   
 

The Commission is thus not alone in providing a full panel review of staff legal 

determinations regarding confidentiality. 

The types of information subject to the administrative appeal process is 

also of concern to San Bruno.  San Bruno asserts that there “is no legal basis for 

an appeals process that would apply to non-Section 583 documents.”89  As noted 

above the Commission has legal authority to create guidelines for the release of 

information.  To avoid any unnecessary process, we limit full review of the 

                                              
87 City of San Bruno, Opening Comments at 2. 
88 See the California Energy Commission “Public Records Act FAQs”, 
www.energy.ca.gov/public_adviser/public_records_act_faq.html.  (Last visited August 14, 
2017). 
89 City of San Bruno, Opening Comments at 2. 
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Commission to a limited sub-set of information submitted consistent with this 

decision.  If an information submitter fails to claim confidentiality or claims 

confidentiality but does not comply with Sections 3.2 or 3.4, then the full panel 

review does not apply and information is released per Section 5.2. 

San Bruno is also concerned that the administrative appeal process does 

not have a temporal limit.  If agencies are allowed to create administrative appeal 

processes, then San Bruno asserts “public entities across the state could thwart 

the Constitution and the PRA merely by subjecting requestors to a potentially 

endless appeals process that is completely within the control of its governing 

body.”90  To the contrary, Section 6 is not an “endless appeals process,” it merely 

allows the determination of Legal Division to be considered by the full 

Commission before information is released.   

Lastly, if the Commission withholds information, San Bruno is concerned 

that if an information requestor decides to challenge that determination the 

information requestor:  

must now overcome two additional obstacles:  filing an action 
in the appellate court or supreme court (Public Utilities Code 
section 1759), which are often distant, expensive, and 
unfamiliar forums, and then being subject to the deferential 
standard of review accorded to all decisions of an 
administrative agency.  

 
In regards to Appellate Court or Supreme Court review, which is required by 

Pub. Util. Code § 1759, San Bruno states it is not aware of a CPRA case that has 

been litigated in the first instance in an Appellate or Supreme Court. Contrary 

to San Bruno’s assertion, the County of Fresno was able to receive judicial review 

                                              
90 City of San Bruno, Opening Comments at 2. 
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under Pub. Util. Code § 1759 in County of Fresno v. Public Utilities Commission, 

California Court of Appeal, First Appellate District, Division Five, Case  

No. A138273.  Pub. Util. Code § 1759(a) states “No court of this state, except the 

Supreme Court and the court of appeal, to the extent specific in this article, shall 

have jurisdiction to review, reverse, correct, or annul any order or decision of the 

Commission…”.  The Supreme Court or court of appeal may sit as the court in 

the first instance if it were to grant a writ of mandamus under Pub. Util. Code  

§ 1759(b). 

San Bruno also asserts that during judicial review that an information 

requestor’s challenge to a Commission decision regarding a CPRA request will 

be subject to a deferential standard of review accorded to all decisions of an 

administrative agency, rather than independent judgement.  Regardless of which 

standard of review is applied during judicial review, the courts will look to the 

record in making its determination.  San Bruno’s concern is thus misplaced. 

General Comments – Other Parties 

Section 6 is revised to describe the process.  The term “administrative 

appeal” used in the April 2017 Proposed GO 66-D has been replaced with 

“resolution” which accurately describes the proposed process.  We also clarify 

Section 6 by referring to “draft resolution” instead of “resolution.”91  Lyft also 

requests that we explicitly state parties can file an application for rehearing and a 

motion to stay enforcement of the order pending a rehearing.  Rule 16 of the 

Commission’s Practice and Procedure govern the application for rehearing 

process.  Rule 16.2 identifies how a person or entity may become eligible to file 

an Application for Rehearing.  Rule 16.2 states for “purposes of filing an 

                                              
91 Lyft, Opening Comment at 8. 
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application for rehearing of a resolution, ‘parties’ include…any person who  

has served written comments on a draft or alternate resolution pursuant to  

Rule 14.5.”  Accordingly, to file an Application for Rehearing, a person or entity 

must file written comments on the resolution at issue.  Parties to this proceeding 

should note that Rule 16.2(c) states “a person may not become a party by filing 

an application for rehearing or a response to an application for rehearing.” 

Because these rules are articulated in the Commission’s Rules of Practice and 

Procedure, we decline to repeat them in Section 6.  Parties may file a motion to 

stay enforcement of the order pending a rehearing and we will address the 

motions on a case-by-case basis. 

Lyft also requests GO 66-D be clarified to state that a “party may exercise 

its right to appeal the Commission’s determination in a court of competent 

jurisdiction or seek any other legal or equitable relief allowed under applicable 

law.”92  Such a general restatement of law is unnecessary and thus is not 

incorporated into this decision.  Lyft also requests that “in the event the 

Commission issues a decision on rehearing ordering the release of information, 

the effective date of the decision will be 10 business days following issuance of 

the decision, in order to provide the affected Information Submitter or other 

affected party a reasonable opportunity to seek further legal recourse in the 

courts.”93  The Commission does not have legal authority to bind the effective 

date of future Commission decisions, thus this recommendation is declined.    

  

                                              
92 Lyft, Opening Comments at. 8. 
93 Id. 
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Public Information Appeal Form 

The Public Information Appeal Form identifies which information is 

mandatory or optional.  Information Requestors have no legal requirement to 

provide a justification for their request, but may if they choose to do so.  The 

formatting of the form is intentionally simple to avoid confusion.  Per Bayview’s 

recommendation that the “CPRA request and appeal forms must be ready 

accessible to all members of the public,”94 the Commission’s Public Advisor 

Office will make a paper copy available upon request.  Similarly Bayview 

provided proposed features of a Public Information Form, which were largely 

incorporated into the forms.95  

Sec. 6:  Resolution 

Comments addressing the resolution are discussed above.  Section 6 has 

been condensed. 

7. Comments on Proposed Decision 

The proposed decision of President Picker in this matter was mailed to the 

parties in accordance with § 311 of the Pub. Util. Code, and comments were 

allowed under Rule 14.3 of the Commission’s Rules of Practice and Procedure.  

Comments were filed on ___________, and reply comments were filed on 

_________________ by ____________________. 

8. Assignment of Proceeding 

Michael Picker is the assigned Commissioner and Rafael L. Lirag is the 

assigned Administrative Law Judge in this proceeding. 

                                              
94 Bayview, Opening Comments at 4. 
95 Id. at 7-8. 
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Findings of Fact 

1. There is inconsistency in how information submitters mark or 

otherwise designates potentially confidential information submitted to the 

Commission. 

2. Information submitters mark information as confidential that contains 

both confidential and non-confidential information. 

3. Information submitted to the Commission is commonly marked as 

generically confidential, with no explanation of the substantive legal basis for the 

claim of confidentiality. 

4. The current practices for submitting potentially confidential 

information to the Commission have placed unnecessary burdens on 

Commission staff and have delayed Commission responses to CPRA requests. 

5. Implementing a consistent process for the marking of potentially 

confidential information submitted to the Commission would improve the ability 

of the Commission to respond in a timely manner to CPRA requests. 

6. Requiring that information submitters claiming confidential treatment 

for information submitted to the Commission specify the basis for confidential 

treatment would improve the ability of the Commission to respond in a timely 

manner to CPRA requests. 

7. It is appropriate for the Commission’s internal processes for review of 

potentially confidential information to be clearly and publicly described. 

8. The Commission can most effectively review potentially confidential 

information by assigning the task of review of the individual information to the 

Commission’s Public Records Office, Legal Division. 

9. Requiring the Commission to approve by formal vote the release of 

each document that is claimed to be confidential would be extremely time 
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consuming and inefficient, and would result in delays in the Commission 

responding to CPRA requests. 

10. The Commission can most effectively perform its duties and functions 

if consistent processes for disclosing information to the public, including 

pursuant to CPRA requests, are identified.  

Conclusions of Law 

1. The Commission should implement a consistent process for the 

marking of potentially confidential information submitted to the Commission. 

2. All potentially confidential information submitted to the Commission 

should specify the basis upon which confidentiality is claimed consistent with 

the protocols established in GO 66-D, which is attached as Appendix A to this 

Decision. 

3. Commission review of potentially confidential information submitted 

to the Commission should be assigned to the Commission’s Public Records 

Office, Legal Division. 

4. The processes adopted by this decision are consistent with the  

CPRA, Pub. Util. Code § 583, D.06-06-066 as modified by D.07-05-032, and  

D.16-08-024. 

5. The release of all potentially confidential information by the 

Commission should be consistent with the protocols established in GO 66-D, 

which is attached as Appendix A to this Decision.  

 

ORDER 

IT IS ORDERED that: 

1. The process identified in General Order 66-D, which is attached as 

Appendix A to this Decision, shall be used for the submission of potentially 
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confidential information to the Commission, the submission of California Public 

Record Act (CPRA) requests to the Commission, and the release of information, 

including pursuant to CPRA request, by the Commission.  

2. The process established in General Order 66-D shall be implemented and 

supersede General Order 66-C on January 1, 2018. 

3. The Commission’s Public Records Office, Legal Division is assigned the 

task for reviewing requests for confidential treatment of information. 

4. Rulemaking 14-11-001 remains open. 

This order is effective today. 

Dated _____________________ 2017, at San Diego, California.  
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GENERAL ORDER NO. 66-D 
(Supersedes General Order No. 66-C) 

 
PROCEDURES FOR (1) SUBMISSION OF INFORMATION TO THE 
CALIFORNIA PUBLIC UTILITIES COMMISSION WITH CLAIMS OF 

CONFIDENTIALITY, (2) SUBMISSION OF REQUEST PER THE CALIFORNIA 
PUBLIC RECORDS ACT, AND (3) THE RELEASE OF ANY INFORMATION BY 
THE COMMISSION, INCLUDING PURSUANT TO THE CALIFORNIA PUBLIC 

RECORDS ACT 
 

Adopted _______; Effective _______.  Decision ________. 
 
1. Definitions and Acronyms 

 
(1.1) “Commission” includes the Commission; each commissioner; any 

person employed by the Commission; which includes the Office of 
Ratepayer Advocates, Safety and Enforcement Division, and Office of 
Safety Advocate. 

(1.2) “Confidential Matrices” is a term describing a Commission 
determination that specific classifications of information are 
confidential per Section 3.4 of this GO.  The determination is made 
prior to the submission of such information and applies broadly to a 
classification of information.  

(1.3) “CPRA” is an acronym for California Public Records Act (Section 6250 
et seq. of the Government Code). 

(1.4) “GO” is an acronym for General Order. 

(1.5) “Information” includes but is not limited to, any document, record, 
account, book, or paper regardless of whether it is in an analog or 
digital format, which is prepared, owned, used, submitted to or 
retained by the Commission. 

(1.6) “Information Submitter” includes any person or entity submitting 
information to the Commission. 

(1.7) “Information Requestor” includes any person or entity requesting 
information from the Commission per the CPRA. 

(1.8) “Modified D.06-06-066” is a citation to Decision 06-06-066, as modified 
by D.07-05-032, which addresses confidentiality in the context of energy 
procurement information. 
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(1.9) “Public Records Office” is the portion of the Commission Legal 
Division assigned to process claims of confidentiality and responses to 
CPRA requests. 

 
2. Statement of Liability For Non-Compliance  

 
(2.1)  Compliance with all Commission Orders is subject to Public Utilities 

Code Sections 702 and the penalty provisions in the Public Utilities 
Code including but not limited to, Sections 2107, 2107.5, 2108 2110, 
2111, 2112, 2113, and 2114 and Rule 1.1 of the Commission’s Rules.  
Non-compliance by a person, corporation, and/or organization with 
this GO may be referred to the Commission’s General Counsel and/or 
law enforcement for further action. 

 
3. The Submission of Information with a Claim of Confidentiality to the 

Commission  
 
(3.1) Applicability: This section applies to information submitted to the 

Commission on or after January 1, 2018.  Information submitted 
between September 25, 2016, and December 31, 2017, is governed by 
D.16-08-024.  Where D.16-08-024 references future decisions in R.14-11-
001, this GO shall apply. Information submitted prior to September 25, 
2016, is subject to GO 66-C or its predecessors. 

(3.2) Submission of Information with a Claim of Confidentiality:  An 
information submitter bears the burden of proving the reasons why the 
Commission shall withhold any information, or any portion thereof, 
from the public.  To request confidential treatment of information 
submitted to the Commission, an information submitter must satisfy all 
of the following requirements: 

a)  If confidential treatment is sought for any portion of 
information, the information submitter must designate each 
page, section, or field, or any portion thereof, as confidential.  
If only a certain portion of information is claimed to be 
confidential, than only that portion rather than the entire 
submission should be designated as confidential. 

b)  Specify the legal authority for the Commission to provide 
confidential treatment with specific citation to an applicable 
provision of the CPRA.   
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     A citation or general marking of confidentiality, such as  

“GO-66” and/or “Public Utilities Code Section 583” without 
additional justification of confidentiality does not satisfy the 
information submitter’s burden to establish a basis for 
confidential treatment by the Commission. 

 
If the information submitter cites Government Code Section 
6255(a) as the legal authority for the Commission to withhold 
the document from public release, then the information 
submitter must demonstrate with granular specificity on the 
facts of the particular information why the public interest 
served by not disclosing the record clearly outweighs the 
public interest served by disclosure of the record.  A private 
economic interest is an inadequate interest to claim in lieu of a 
public interest.  Accordingly, information submitters that cite 
Section 6255(a) as the basis for the Commission to withhold 
the document and rest the claim of confidentiality solely on a 
private economic interest will not satisfy the requirements of 
this Section.  To invoke the administrative processes described 
in Sections 5 and 6, the information submitter must satisfy the 
requirements of this Section.           
 
If the information submitter cites Government Code Section 
6254(k), it must also cite the applicable statutory provision 
and explain why the specific statutory provision applies to the 
particular information.  
 
An information submitter may not cite Government Code 
Section 6254(a) as the legal authority to establish a basis for 
confidential treatment by the Commission, because Section 
6254(a) does not apply to any communication between the 
Commission and a member of the public.   
 

c)  Provide a declaration in support of the legal authority cited in 
Section 3.2(b) of this GO signed by an officer of the 
information submitter or by an employee or agent designated 
by an officer.  The officer delegating signing authority to an 
employee or agent must be identified in the declaration. 
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d) Provide a name and email address of the person for the 
Commission to contact regarding the potential release of 
information by the Commission per Section 5 of this GO.  An 
information submitter may designate as many as three people 
by name and email address for all document submissions to 
the Commission.  Failure of the information submitter to 
monitor and respond to Commission communications to the 
designated email address(es) does not preclude release of 
information per Section 5 of this GO.  There is no requirement 
for the Commission staff to contact each name provided.  To 
change the designated email address and contact name, an 
information submitter shall send a letter to: 

 
Public Records Office, Legal Division 

California Public Utilities Commission 
505 Van Ness Avenue 

San Francisco, CA  94102 
     

There are limited circumstances when the requirements of this 
Section do not apply.  First, information subject to the requirements 
of Modified D.06-06-066 is exempted from the requirements of this 
Section and may continue to be submitted consistent with the 
requirements of that decision.  Second, valid submission of 
information per Section 3.3 (submission in a formal proceeding) and 
Section 3.4 (submission consistent with a determination of 
confidentiality in a decision) of this GO is exempted from the 
requirements of this Section.   
 
If an information submitter satisfies the requirements in this Section, 
then the Commission will evaluate the legal authority for the 
Commission to withhold the document from the public per the 
process established in Sections 5 and 6 of this GO.  Unless 
information is submitted in accordance with Section 3.2-3.4, 
information submitted in non-compliance with this Section, will be 
released to the public per Section 5.2.          
 

(3.3)  Submissions in a Formal Proceeding:  The requirements of Section 
3.2 of this GO do not apply in formal proceedings.  To obtain 
confidential treatment of information to be filed in the docket of a 
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formal proceeding, the information submitter must file a motion 
pursuant to Rule 11.4 of the Commission’s Rules, or comply with a 
process established by the Administrative Law Judge for that specific 
proceeding.  Please note that advice letters are not part of formal 
proceedings and thus confidentiality for information in advice letters 
shall be governed by the process in Section 3.2 or 3.4.   

 
(3.4)  Preemptive Determination of Confidentiality in a Decision:  
 

a) The Commission may adopt confidential matrices which 
preemptively designate certain information as confidential or 
public in a decision. Information submitted to the 
Commission per this Section shall clearly designate the 
relevant decision adopting the applicable confidential 
determination.    If the information is appropriately identified 
as being preemptively determined to be confidential, the 
Commission will not release information in response to a 
CPRA, unless by order of the Commission.  The Commission’s 
general determination that a classification of information in a 
confidential matrix is confidential may only be challenged by 
filing an Application for Rehearing or a Petition to Modify of 
the Commission decision adopting the confidential matrix.  
The Commission’s specific determination of whether particular 
information qualifies for confidential treatment per a 
confidential matrix adopted by the Commission may be 
challenged per Sections 5.5 and 6.    

b) In addition, in any proceeding in which the Commission 
issues a decision requiring the submission of information, the 
Commission may make a determination of whether the 
information required by the decision will be treated as public 
or confidential.  In such an instance the Commission will: 

  
i. Identify the type of information to be submitted, 

and 
 

ii. Provide an analysis of the legal authority for the 
Commission to provide confidential treatment to 
the specific information. 
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Information submitted to the Commission per this Section 
should clearly designate the relevant decision containing the 
confidential determination. Any party may challenge the 
confidentiality determination of the decision by filing an 
Application for Rehearing or Petition to Modify.  The 
determination of confidentiality in a decision governs the 
release of the information to the public, including in response 
to a CPRA request.  Any determination to treat certain 
information as confidential is limited to the particular 
information required to be submitted in that decision and 
does not constitute a decision of more general applicability 
made pursuant to Section 3.4(a). 

     
(3.5) Confidential Treatment Unavailable for Public Information:  A 

request for the Commission to provide confidential treatment of 
information per Sections 3.2 – 3.4 of this GO, which is already public, 
will not be granted.  An information submitter requesting confidential 
treatment must make reasonable steps to maintain the information 
confidentiality and in the event an information submitter becomes 
aware that the information is public, the information submitter must so 
inform the Commission in a timely manner. 

   
4. California Public Records Act Requests 

(4.1)  Submission of California Public Record Act Requests:  A CPRA 
request for information from the Commission can be made in four 
ways.  First, CPRA requests can be submitted to the Public Records 
Office, Legal Division, by using the electronic Public Records Request 
Form available at publicrecords.cpuc.ca.gov/.  Second, a request can be 
submitted by U.S. mail by mailing a request to: 

 
Public Records Office, Legal Division 

California Public Utilities Commission 
505 Van Ness Avenue 

San Francisco, CA  94102 
 

Third, a request can be submitted by email or phone to a Commission 
employee.  And lastly, a request may be submitted in person to the 
Public Records Office. Before submitting a request, please check to see 
if the information is available from the Commission’s website, 
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https://publicrecords.cpuc.ca.gov/requests. The Commission will 
process a CPRA request per this GO regardless of how it is titled. 

(4.2)  Fees for Copies:  Fees may be assessed consistent with the CPRA. 
Checks for payment should be made payable to the Public Utilities 
Commission of the State of California.  Information requestors may 
request fees to be waived when submitting a request.   

(4.3)  Review of CPRA Requests: Requests will be reviewed and processed 
by the Public Records Office per Sections 5 and 6 of this GO.  The Office 
will promptly notify the person making the request of the 
determination of whether the information is disclosable, in accordance 
with Government Code Section 6253 of the CPRA.  If information is 
withheld, the provisions of Sections 5 and 6 of this GO shall apply. 

(4.4)  Exemptions to Disclosure Per the CPRA:  Information in possession of 
the Commission is available for public inspection unless deemed to be 
exempt by the Commission from inspection pursuant to the exemptions 
in the CPRA (Government Code Sections 6250, et seq., except Section 
6254(a) which does not apply to information submitted by regulated 
entities and the public).   

   
5. Guidelines for the Commission’s Release of Information to the Public  

(5.1) Scope:  This section defines when information submitted to the 
Commission and information created by the Commission may be 
released to the public, including in response to CPRA requests. 

 
 In instances when the Commission receives a subpoena, it will review 

claims of confidentiality consistent with lawful claims of privileges and 
applicable law.     

  (5.2) Release of Information with No Claim of Confidentiality: 
Information submitted to the Commission with no claim of 
confidentiality at all may be released to the public without further 
action by the Commission, unless the Commission withholds the 
information per an exemption of the CPRA.  This provision applies 
regardless of the date the information was submitted to the 
Commission.  Information created by the Commission may be released 
to the public without further action by the Commission, unless the 
Commission withholds the information per an exemption of the CPRA.   
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(5.3) Release of Information with Claims of Confidentiality:  The 
determination of rules applicable for the release of information 
submitted to the Commission with a claim of confidentiality will be 
based on the date of submission to the Commission.  Section 5.4 of this 
GO governs the release of information with a claim of confidentiality 
submitted prior to January 1, 2018.  Section 5.5 of this GO governs the 
release of information with a claim of confidentiality submitted on or 
after January 1, 2018. 

 
If the Commission withholds the information created by the 
Commission per an exemption of the CPRA, then Section 5.5 of this GO 
will govern the release of information.  
 

 (5.4)  Information with a Claim of Confidentiality Submitted Prior to the 
Effective Date of this GO    

  
a) Information Submitted per the Requirements of Modified  

D.06-06-066:  This section applies when the Commission seeks to 
release information submitted to the Commission as confidential 
pursuant to the requirements of Modified D.06-06-066 after the 
effective date of that decision, and that are in compliance with 
the requirements of that decision.  Such information will only be 
released, including in response to CPRA requests, after the 
applicable time period set forth in Modified D.06-06-066. After 
the expiration of the applicable time period, or if the submission 
does not comply with the requirements of Modified D.06-06-066, 
such information may be released by Commission staff. 

b) Information Submitted Prior to September 25, 2016; not per the 
Requirements of Modified D.06-06-066:96 This section applies 
when the Commission seeks to release information submitted 
prior to September 25, 2016, including in a response to a CPRA 
request, and the document submitter simply marked the 
information confidential, or invoked Section 583 or  

                                              
96 This section resolves Section 3.2(4) of D.16-08-024, which stated such documents “will 
only be released subject to a process to be determined in this proceeding or a successor 
proceeding, consistent with these guidelines.”    
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General Order 66‐C, without more information to substantiate 
the claim of confidentiality.   

 
If the Commission has received a CPRA request for such 
information, Legal Division will contact the information 
submitter and provide them ten days to meet the requirements of  
Section 3.2 of this GO.  An extension of time is not available in 
this instance, because the Commission needs sufficient time to 
timely respond to a CPRA request.   
 
If the Commission seeks to release such information in any 
context other than a CPRA request, Legal Division will contact 
the information submitter and provide them ten days to meet the 
requirements of Section 3.2 of this GO.  In this instance, the ten 
days may be extended by Legal Division to fifteen days, if the 
information submitter requests an extension.    
 
Rule 1.15 of the Commission’s Rules governs calculation of time. 

c) Information submitted between September 25, 2016 and 
December 31, 2017, not per the requirements of Modified D.06-
06-066:  This section applies when the Commission seeks to 
release information, including in response to a CPRA request, 
submitted to the Commission between September 25, 2015, the 
date established in D.16-08-024 for the implementation of the 
D.16-08-024 rules, and December 31, 2017, which was not 
submitted per the requirements of Modified D.06-06-066.  Section 
3.2 of D.16-08-024 governs the release of such information.   

 
If the information submitter has satisfied the requirements of 
Section 3.1 of D.16-08-024, and the Commission receives a CPRA 
request for such a document, then the provisions of Sections 5.5 
and 6 of this GO will apply.   
 
If the information submitter fails to satisfy the requirements of 
Section 3.1 of D.16-08-024, and the Commission receives a CPRA 
request for such information, then the information may be 
released.    

(5.5)  Information Submitted on or after January 1, 2018, with a Claim of 
Confidentiality and Information Created by the Commission 
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a) Release of Information Submitted on or After January 1, 2018, 

With a Claim of Confidentiality:  This section applies if an 
information submitter has satisfied Section 3.2 of this GO, or if 
the information submitter has met the requirements of a 
confidentiality matrix established per Section 3.4 of this GO.  
Before releasing information in response to a CPRA request, or in 
any other context, Legal Division will determine whether the 
information submitter has established a lawful basis of 
confidentiality.  If Legal Division finds the information submitter 
did establish a lawful basis of confidentiality, then Legal Division will 
not release the information, and will proceed as described in 
Section 5.5(b) of this GO.  If Legal Division finds the information 
submitter has failed to establish a lawful basis of confidentiality, Legal 
Division will proceed as described in Section 5.5(c) of this GO.  

b) Commission Review of CPRA Request Where Lawful Claim of 
Confidentiality: If an information submitter has met the 
requirements of Section 3.2 of this GO or if the information 
submitter has met the requirements of a confidentiality matrix 
established per Section 3.4 of this GO, and Legal Division finds 
the information submitter did establish a lawful basis of confidentiality, 
then Legal Division will inform the CPRA requestor and not 
release the information. In these cases, Legal Division will 
comply with the CPRA by providing the requestor with enough 
detail about the withheld information so that the requestor 
broadly understands what is being withheld and why, without 
disclosing confidential information.  If a CPRA request is denied 
in whole or in part, the requestor may appeal to the Commission 
for reconsideration by submitting a Public Information Appeal 
Form within ten days of receiving notice that a CPRA request has 
been denied in whole or in part per Section 6.  The Public 
Information Appeal Form may state the reasons why the 
information should be released.   Information requesters are 
encouraged to provide reasons why information should be 
released.  Rule 1.15 of the Commission’s Rules governs 
calculation of time.   
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If an information requestor submits a Public Information Appeal 
Form, Legal Division will prepare a draft resolution per the 
requirements of Section 6.    

c) Commission Review of Request Where Unlawful Claim of 
Confidentiality:  If an information submitter has met the 
requirements of Section 3.2 of this GO or if the information 
submitter has met the requirements of a confidentiality matrix 
established per Section 3.4 of this GO, but Legal Division finds the 
information submitter has failed to establish a lawful basis of 
confidentiality, then Legal Division will submit a draft resolution 
per Section 6.  In these cases, the information submitter receives 
notice of the resolution and may comment on the draft resolution 
per Rule 14.5 no later than ten days before the Commission 
meeting when the draft resolution is first scheduled for 
consideration. Rule 1.15 of the Commission’s Rules governs 
calculation of time. 

d) Information Created by the Commission:  If the Commission 
receives a CPRA request for information created by the 
Commission, and the Legal Division finds a lawful basis to 
withhold the information created by the Commission, then Legal 
Division will inform the CPRA requestor and not release the 
information. In these cases, Legal Division will comply with the 
CPRA by providing the requestor with enough detail about the 
withheld information so that the requestor broadly understands 
what is being withheld and why, without disclosing confidential 
information.  If a CPRA request is denied in whole or in part, the 
requestor may appeal to the Commission for reconsideration by 
submitting a Public Information Appeal Form within ten days of 
receiving notice that a CPRA request has been denied in whole or 
in part per Section 6.  The Public Information Appeal Form may 
state the reasons why the information should be released.   
Information requesters are encouraged to provide reasons why 
information should be released.  Rule 1.15 of the Commission’s 
Rules governs calculation of time.  If an information requestor 
submits a Public Information Appeal Form, Legal Division will 
prepare a draft resolution per the requirements of Section 6. 
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6. Resolutions 
 

(6.1) Resolutions: If the Public Records Office, Legal Division prepares a 
draft resolution granting or denying the CPRA request per Section 
5.5(b), (c), or (d), then:  

 
a) The Commission will serve the draft resolution on both the 

information submitter and information requestor (except for the 
scenario identified in Section 5.5(d) where there is not an 
information submitter, because the Commission created the 
information). 

b)  The Commission will release the draft resolution for public review 
and comment pursuant to Pub. Util. Code § 311(g) and Rule 14.5 of 
the Commission’s Rules.  
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Public Information Appeal Form 
See CPUC General Order 66-D for additional information   

If you have requested information from the California Public Utilities Commission 
(CPUC), and the CPUC staff have informed you that the information responsive to the 
request will be withheld in whole or in part, you may challenge the CPUC’s 
determination to withhold by completing this form. 

Please complete the following information and submit it the Commission by one of the 
following:  (1) mail to Public Records Office, Legal Division, California Public Utilities 
Commission, 505 Van Ness Avenue, San Francisco, CA  94102; or (2) email to the 
Commission’s staff who informed you about withholding the information, (3) in person at 
the Front Desk of the Commission’s Legal Division at 505 Van Ness Avenue.  

Once the Public Information Appeal Form is received, the Commission will place a draft 
resolution on a future agenda for the Commission to reconsider the determination to 
withhold information.  You may comment on that draft resolution.    

Required Information 
PRA Request #: _________________________________________________________ 
Name and Contact Information (please provide an address, email, or phone 
number): 
________________________________________________________________________ 
Date You Received Denial of Request:_____________________________________ 
Date of Submission of this Appeal Form:__________________________________ 
This appeal form must be submitted within ten days of receiving a denial of 
request.  If the tenth day falls on a weekend or holiday, the appeal is due the 
proceeding business day. 
 

Optional Information 
You may attach an Appendix to this form not exceeding five pages if you would 
like to provide information supporting your request.  Under the California Public 
Records Act, you are not required to provide a reason or justification to support 
your request, but may do so in order to assist the Commission to better 
understand your request. 
 
 



CERTIFICATE OF ATTENDANCE FOR CALIFORNIA MCLE 
 

PROVIDER  Conference of California Public Utility Counsel (“CCPUC”) - #1321 

SUBJECT MATTER/TITLE “Practical Implications of New Rules for Identifying 
Confidential Documents Submitted to the California 
Public Utilities Commission” 

 Panelists:  Gloria Ing (Senior Attorney, Southern California Edison), 
Elizaveta Malashenko (Director, Safety and Enforcement Division, 

CPUC), Omar Rivera (Director of Distribution, SoCal Gas), Patrick 
Rosvall (Partner, Cooper White & Cooper, LLP), and Panel Moderator, 
Charles Read (Partner, Latham & Watkins) 

DATE/TIME OF ACTIVITY  September 14, 2017 

LOCATION    Dentons, US, LLP  

     601 S. Figueroa St., Suite 2500, Los Angeles, CA 
 

LENGTH OF ACTIVITY  1.5  hours (2:30 – 4:00 p.m.)__________________ 

ELIGIBLE CALIFORNIA MCLE CREDIT 

TOTAL HOURS:   1.5  

        PREVENTION, DETECTION 

LEGAL ETHICS:   ______    AND TREATMENT OF 

        SUBSTANCE ABUSE: ________ 

ELIMINATION OF BIAS:       

IN THE LEGAL PROFESSION _______    GENERAL: ______1.5______ 
 

To Be Completed By Attorney After Participation In Activity 

By signing below, I certify that I participated in the activity described above and 
am entitled to claim the following California MCLE hours, including: 

 
TOTAL HOURS:   1.5  

        PREVENTION, DETECTION 

        AND TREATMENT OF 

LEGAL ETHICS:   ______    SUBSTANCE ABUSE: ________ 

ELIMINATION OF BIAS:       

IN THE LEGAL PROFESSION        ______    GENERAL: ____1.5______ 

__________________________________________ 
Signature       Date: September 14, 2017 

REMINDER:  Keep this record of attendance for 4 years.  In the event that you are audited by the State Bar, you may be 
required to submit this record of attendance to the State Bar.  Send to the State Bar only if you are audited.  You must sign in 
on the Official Record of Attendance for California MCLE maintained by this provider in order for these hours to qualify for 
California MCLE credit. 

Provided as a courtesy by the State Bar Committee on Minimum Continuing Legal Education. 

  



ACTIVITY EVALUATION FORM FOR CALIFORNIA MCLE 
 

Please complete and return to Provider     Please Print 

Provider Name  Conference of California Public Utility Counsel (“CCPUC”) 

Provider Address 2244 Walnut Grove Avenue, Rosemead, CA  91770_________ 

Title of Activity “Practical Implications of New Rules for Identifying Confidential 
Documents Submitted to the California Public Utilities Commission” 

 Panelists: Gloria Ing (Senior Attorney, Southern California Edison), Elizaveta Malashenko 
(Director, Safety and Enforcement Division, CPUC), Omar Rivera (Director of Distribution, 

SoCal Gas), Patrick Rosvall (Partner, Cooper White & Cooper, LLP), and Panel Moderator, 
Charles Read (Partner, Latham & Watkins) 
 

Date of Offering: 9/14/2017      Site: Dentons, US, LLP 

      601 S. Figueroa St., Suite 2500, Los Angeles, CA 

Name of Participant (optional) 
__________________________________________________________________________ 
    First    Last 

Directions:  On a scale of 1-5 (5 being the highest, best or most and 1 being the least, lowest or worst) rate by 
circling the number reflecting your opinion. 

To what extent were your personal objectives satisfied   5   4   3   2   1 

Comments:  

              

              

To what extent did the environment contribute to the learning experience? 5   4   3   2   1 

Comments:  

              

              

To what extent did the written materials contribute to the learning experience? 5   4   3   2   1 

Comments:  

              

              

To what extent did the activity contain significant current intellectual 

or practical content?       5   4   3   2    1 

Comments:  

              

              

 

 

  



Please rate the Speaker on the same scale. 

 Overall 

Teaching 

Effectiveness 

Effectiveness of 

Teaching 

Methods 

Significant  

Current 

Intellectual or 

Practical  

Content 

    

Instructor's Name:  Charles Read (Moderator)  5   4   3   2   1 5   4   3   2   1 5   4   3   2   1 

Subj/Topic:           

Comments:        

        

        

___________ _____________ _______________ 

 

 Overall 

Teaching 

Effectiveness 

Effectiveness of 

Teaching 

Methods 

Significant  

Current 

Intellectual or 

Practical  

Content 

    

Instructor's Name:  Gloria Ing  5   4   3   2   1 5   4   3   2   1 5   4   3   2   1 

Subj/Topic:           

Comments:        

        

        

___________ _____________ _______________ 

 

 Overall 

Teaching 

Effectiveness 

Effectiveness of 

Teaching 

Methods 

Significant  

Current 

Intellectual or 

Practical  

Content 

    

Instructor's Name:  Elizaveta Malashenko  5   4   3   2   1 5   4   3   2   1 5   4   3   2   1 

Subj/Topic:           

Comments:        

        

        

___________ _____________ _______________ 



 Overall 

Teaching 

Effectiveness 

Effectiveness of 
Teaching 
Methods 

Significant  

Current 

Intellectual or 
Practical  

Content 

    

Instructor's Name:  Omar Rivera  5   4   3   2   1 5   4   3   2   1 5   4   3   2   1 

Subj/Topic:           

Comments:        

        

        

___________ _____________ _______________ 

 

 Overall 

Teaching 

Effectiveness 

Effectiveness of 
Teaching 
Methods 

Significant  

Current 

Intellectual or 
Practical  

Content 

    

Instructor's Name:  Patrick Rosvall  5   4   3   2   1 5   4   3   2   1 5   4   3   2   1 

Subj/Topic:           

Comments:        

        

        

___________ _____________ _______________ 
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