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Executive Director
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Matthew Tisdale is the Executive Director of More than Smart. Matthew formerly 
worked at the California Public Utilities Commission where he led DER policy 
initiatives. Matthew has nearly a decade of experience in clean energy policy. At MTS, 
Matthew focuses on integrating DER into utility grid planning, investment, and 
operations. Matthew also leads strategic initiatives to build on More Than Smart’s 
place as a center for DER community and communications.



Jered Lindsay
Senior Attorney
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Jered Lindsay is a Senior Attorney at Southern California Edison (“SCE”).  At SCE, 
Jered’s practice focuses on environmental compliance and permitting, including 
waste, water, and air. Before joining SCE, Jered was a Trial Attorney at the United 
States Department of Justice in the Environment and Natural Resources Division, 
Environmental Defense Section. He is a graduate of U.C.S.D. and Georgetown 
University Law Center.



Travis Ritchie
Staff Attorney
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Sierra Club is a national, non-profit environmental and conservation organization that 
is dedicated to the protection of public health and the environment. Mr. Ritchie joined 
Sierra Club in 2010 and works primarily on environmental, utility, and regulatory issues 
to encourage the transition away from coal and natural gas toward energy efficiency 
and clean energy. As part of the Beyond Coal Campaign, Mr. Ritchie has appeared on 
behalf of the Sierra Club in public utility commission proceedings across the Western 
United States related to rate cases, integrated resource planning, and rate design. Mr. 
Ritchie graduated from U.C. San Diego and earned his J.D. from the UCLA School of 
Law. 



Elizabeth Dorman
Attorney
Legal Division, California Public Utilities Commission

Elizabeth Dorman has been an attorney at the CPUC for over eleven years, and is 
provides legal advice to the staff, management and Commissioners on a variety of 
issues; primarily focused on energy procurement, including, Integrated Resource 
Planning, Resource Adequacy, Demand Response, Distributed Generation, Automated 
Metering Infrastructure, EPIC and Energy Efficiency.  Ms. Dorman attended Hastings 
College of the Law and graduated from the University of California, San Diego with a 
bachelor’s degree in history with a minor in history.
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Regina Costa joined TURN in August 1991. She is responsible for developing TURN's 
policy on regulatory, economic and public policy angles of telecommunications issues 
and participates heavily with TURN's legal work in telecommunications as well.  She 
chairs the telecommunications committee of the National Association of State Utility 
Consumer Advocates (NASUCA) and is involved in preparing NASUCA's comments on 
many national telecommunications issues, including the IP transition, network 
reliability, Universal Lifeline Telephone Service, high cost fund support, broadband 
deployment and open networks/net neutrality.

Prior to joining TURN, Costa was a policy research specialist for the state of 
Washington Utilities and Transportation Commission. She also worked for MCI as an 
analyst on major telecommunications anti-trust litigation, and served as a consultant 
to the British Columbia Public Interest Advocacy Center in Vancouver, BC.  She 
received tutelage on telecommunications issues from professors Dallas W. Smythe, 
first chief economist of the Federal Communications Commission (FCC) and William H. 
Melody, senior FCC economist and chief witness for the United States Department of 
Justice in U.S. v. Western Electric.

A native of Salinas, California, Costa received an undergraduate degree and a master's 
degree, both in communication, from Simon Fraser University, Burnaby British 
Columbia. 
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Southern California Edison

Clean Air Act: Overview

• The Clean Air Act (CAA) establishes a comprehensive program for 
controlling and improving the nation’s air quality – but preserves 
some flexibility for states

• Key distinction: stationary sources vs. motor vehicles

• Stationary sources: States have broad authority to establish 
standards that are more stringent than federal standards for all 
pollution sources other than vehicles

• Motor vehicles: EPA sets national emissions standards; states are 
generally preempted from adopting their own (even more 
stringent ones)
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Clean Air Act: Stationary Sources 
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• CAA § 116, 42 U.S.C. § 7416: “Retention of State Authority”
• “Except as otherwise provided in sections 1857c–10(c), (e), and (f) (as in effect before 

August 7, 1977), 7543, 7545(c)(4), and 7573 of this title (preempting certain State 
regulation of moving sources) nothing in this chapter shall preclude or 
deny the right of any State or political subdivision thereof to adopt 
or enforce (1) any standard or limitation respecting emissions of air 
pollutants or (2) any requirement respecting control or abatement of 
air pollution; except that if an emission standard or limitation is in effect under 
an applicable implementation plan or under section 7411 or section 7412 of this title, 
such State or political subdivision may not adopt or enforce any emission 
standard or limitation which is less stringent than the standard or 
limitation under such plan or section. allows states to set emission standards that are 
more stringent than EPA’s.”

• This is the source of California’s authority to impose more stringent 
laws on stationary sources



Southern California Edison

• CAA § 209(a), 42 U.S.C. § 7543(a): “Prohibition” – No Separate State 
Standards 

• “No State or any political subdivision thereof shall adopt or attempt to 
enforce any standard relating to the control of emissions from new 
motor vehicles or new motor vehicle engines subject to this part. . . “

• Except: CAA  § 209(b) – “Waiver”
• Often referred to as the “California Waiver” 

• Available to “any State which has adopted standards . . . for the control of 
emissions from new motor vehicles or new motor vehicle engines prior 
to March 30, 1966”

• CA can seek a waiver allowing it to enact its own, more stringent 
standards for new vehicles (the “CA Waiver”)

• Other states may use CA or EPA standards, but not their own
• Why is CA special?

4
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Clean Air Act: CA Waiver for Mobile Sources

• Under CAA § 209, EPA shall grant a waiver unless the 
Administrator finds that California:

• was arbitrary and capricious in its finding that its standards are at 
least as protective of public health and welfare as applicable federal 
standards;

•  does not need such standards to meet compelling and extraordinary 
conditions; or

• such standards and accompanying enforcement procedures are not 
consistent with the Act

• Once California receives a waiver for a motor vehicle emission 
standard, other states may adopt the California standard  

• § 177, 42 U.S.C. § 7507, requires, among other things, that the other 
states’ standards be identical to the approved California standards
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Clean Air Act: CA Waiver for Mobile Sources (Cont.)

• EPA has issued over 50 California waivers for a wide range of 
engine and vehicle categories

• Only one instance in which a waiver request was denied 
• Bush EPA denied waiver for CA GHG standards for MY 2012-2016 in 

March 2008; Obama EPA reversed July 2009

• In 2013, EPA granted CA’s request for a CAA § 209 waiver for CA’s 
Advanced Clean Car Program

• Includes GHG emission requirements for light duty MY 2017-2025 
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CA Vehicle Standards (there is a lot, don’t try and read them all)

• First Phase of GHG Standards:
• Adopted by CARB in 2004 pursuant to AB 1493 (Pavley)
• GHG standards for MY 2009-2016 passenger vehicles and light-duty trucks

• LEV (Low Emission Vehicle) Standards: 
• Address emissions of smog-forming pollutants
• LEV I adopted in 1990 (MY 1994-2003); LEV II adopted in 1998 (MY 2004-2010); LEV III adopted 2012 as part of Advanced 

Clean Cars program, integrated updated GHG standards for MY 2017-2025

• ZEV (Zero Emission Vehicle) Standards: 
• First adopted in 1990 as part of LEV I program; required increasing proportion of vehicles produced by large manufacturers 

for sale in CA to be ZEVs or partial ZEVs (PZEVs); separated from LEV in 1998; periodically revised over time

• Advanced Clean Cars (ACC) Program (2012): 
• Integrated amendments to LEV and ZEV standards for MY 2015 – 2025 
• Apply to passenger cars, light-duty trucks, medium-duty passenger vehicles, and certain heavy-duty vehicles
• For the first time, combined regulation of smog-causing pollutants and GHGs into a single program

• ACC LEV III Amendments:
• Reduce fleet average emissions to SULEV levels by 2025; other conventional pollutant changes
• Reduce new light duty CO2 emissions for MY 2017-2025 light-duty vehicles
• Compliance with EPA GHG emission requirements for MY 2017-2025 “deemed to comply” with CA LEV standards

• ACC ZEV Amendments (MY 2018 and later) – adopted by 9 northeastern states
• Increase ZEV requirements (including TZEVs – transitional ZEVs, such as plug in hybrids) – total credit requirements from 4.5% 

for MY 2018 to 22% for MY 2025+ (with caps on proportion from TZEVs) – credits are adjusted based on whether full ZEV 
and range
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Federal Standards: CAFE & GHG 

• EPA sets vehicle emission standards for “air pollutants” (including 
GHG) under the Clean Air Act 

• Tailpipe emission limits – grams of pollution per mile

• National Highway Traffic Safety Administration (NHTSA) sets 
corporate average fuel economy (CAFE) standards for vehicles 
under the Energy Policy and Conservation Act 

• Miles per gallon (MPG)

• CAFE & EPA emission limits intersect when it comes to greenhouse 
gas emissions

• The primary method to reduce GHG tailpipe emissions is to increase 
fuel efficiency
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One National Program: CA, the Feds, and the 
Autos Come Together

• May 2009 – historic agreement among automakers, EPA/NHTSA 
and CARB for Joint Motor Vehicle & GHG standards

• EPA, NHTSA, and CARB each have separate legal authority and 
promulgate and finalize separate standards, but the agreement 
“harmonizes” the three requirements

• e.g., 54.5 mpg is equivalent to 163 g/mi of CO2 equivalent

• EPA and NHTSA issued standards for light-duty vehicle model 
years (MY) 2012-2016 in 2010 and in 2012 for MY 2017-2025

• Agreed to revisit the 2022-2025 standards in a mid-term 
evaluation

• Review was scheduled to be completed no later than April 2018
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Then Came 2017. . .  

• January 12, 2017 – EPA’s midterm review determined the Phase 2 
GHG/CAFE standards for MY 2022-25 “remain feasible, practical 
and appropriate” 

• February 10, 2017 – Group of 18 automotive industry executives 
asks President Trump to reopen the midterm review “without 
prejudging the outcome”

• March 22, 2017 – EPA issues notice of its reconsideration of this 
final MTE determination, to be completed by April 2018

• March 24, 2017 – CARB votes to move forward with greenhouse 
gas reductions and zero emission programs through 2025; action 
sets the table for accelerating programs post-2025 

• April 2018 – Expected completion date for joint EPA/NHTSA 
midterm evaluation of Phase 2 standards for MY 2022-2025 

10
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Where do we go from here? What do we Know?
• The EPA/NHTSA midterm evaluation was “re-opened”

• A final decision is due no later than April 2018

• CA reaffirmed its commitment to the MY 2022-2025 standards for 
light-duty vehicles

• CA was granted a waiver for these standards
• And about a dozen states have adopted them

• This isn’t just about passenger car MPG
• Controlling transportation sector emissions is key to achieving the state’s 

health-based air quality goals -- and to the state’s strategy for 
combatting climate change

• New standards and additional controls on mobile source emissions 
(beyond 2025 & including medium- and heavy-duty trucks) are on the 
horizon

• CA has always led the way on the environment– but it won’t be alone 
in this fight

• Top environmental officials from Connecticut, Delaware, Maryland, 
Massachusetts, New York, Oregon, Pennsylvania, Rhode Island, Vermont, 
Washington state and D.C. recently sent a letter to EPA Administrator 
Pruitt urging him to retain the current standards

• EPA will be in for a long fight if it attempts to revoke or repeal an 
existing waiver or restrict California’s authority under the Clean Air Act

11
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‘‘Secretary’’ wherever appearing and ‘‘any conference 
under this section’’ for ‘‘such conference’’, and in (d)(2) 
substituted ‘‘Administrator’’ for ‘‘Secretary’’. Former 
subsec. (d)(1)(A), (B), and (C) were redesignated as 
(b)(1), (2), and (3), respectively, and subsec. (d)(1)(D) was 
redesignated as (c). 

Subsec. (e). Pub. L. 91–604, § 15(c)(2), substituted ‘‘Ad-
ministrator’’ for ‘‘Secretary’’ wherever appearing. 

Subsec. (f). Pub. L. 91–604, § 15(c)(2), substituted ‘‘Ad-
ministrator’’ for ‘‘Secretary’’ wherever appearing and 
‘‘Environmental Protection Agency’’ for ‘‘Department 
of Health, Education, and Welfare’’. 

Subsec. (g). Pub. L. 91–604, §§ 4(b)(9), 15(c)(2), sub-
stituted ‘‘Administrator’’ for ‘‘Secretary’’ and ‘‘sub-
section (c)’’ for ‘‘subparagraph (D) of subsection (d)’’. 

Subsecs. (i), (j). Pub. L. 91–604, § 15(c)(2), substituted 
‘‘Administrator’’ for ‘‘Secretary’’ wherever appearing. 

Subsec. (k). Pub. L. 91–604, § 4(b)(3), (10), substituted 
provisions relating to compliance with any require-
ment of an applicable implementation plan or with any 
standard prescribed under section 7411 of this title or 
section 7412 of this title, for provisions relating to the 
enjoining of imminent and substantial endangerment 
from pollution sources. 

1967—Subsec. (b). Pub. L. 90–148 substituted reference 
to subsec. (c), (h), or (k) of this section for reference to 
subsec. (g) of this section. 

Subsecs. (c), (d). Pub. L. 90–148 added subsec. (c), re-
designated former subsec. (c) as (d), inserted in par. (2) 
provisions for the delivery prior to the conference of a 
Federal report to agencies and interested parties cover-
ing matters before the conference, raised from three 
weeks to thirty days the required notice of the con-
ference, and inserted provisions for notice by news-
papers, presentation of views on the Federal report, and 
transcript of proceedings. Former subsec. (d) redesig-
nated (e). 

Subsec. (e). Pub. L. 90–148 redesignated former subsec. 
(d) as (e). Former subsec. (e) redesignated (f) and 
amended. 

Subsec. (f). Pub. L. 90–148 redesignated former subsec. 
(e) as (f) and inserted in par. (1) requirement that all in-
terested parties be given a reasonable opportunity to 
present evidence to the hearing board. Former subsec. 
(f) redesignated (g) and amended. 

Subsec. (g). Pub. L. 90–148 redesignated former subsec. 
(f) as (g) and substituted reference to subsec. (d) of this 
section for reference to subsec. (c) of this section. 
Former subsec. (g) redesignated (h) and amended. 

Subsec. (h). Pub. L. 90–148 redesignated former sub-
sec. (g) as (h) and substituted reference to subsec. (g) of 
this section for reference to subsec. (f) of this section. 
Former subsec. (h) redesignated (i) and amended. 

Subsec. (i). Pub. L. 90–148 redesignated former subsec. 
(h) as (i) and substituted reference to subsec. (f) of this 
section for reference to subsec. (e) of this section and 
raised the per diem maximum from $50 to $100. Former 
subsec. (i) redesignated (j). 

Subsec. (j). Pub. L. 90–148 redesignated former subsec. 
(i) as (j). 

Subsec. (k). Pub. L. 90–148 added subsec. (k). 

1965—Subsec. (b). Pub. L. 89–272, § 101(2), substituted 
‘‘this title’’ for ‘‘this Act’’, which for purposes of codi-
fication has been changed to ‘‘this subchapter’’. 

Subsec. (c)(1)(D). Pub. L. 89–272, § 102(a), added subpar. 
(D). 

Subsec. (d)(3). Pub. L. 89–272, § 101(2), substituted 
‘‘subchapter’’ for ‘‘chapter’’. 

Subsec. (f)(1). Pub. L. 89–272, § 102(b), designated exist-
ing provisions as cl. (A) and added cl. (B). 

EFFECTIVE DATE OF 1977 AMENDMENT 

Amendment by Pub. L. 95–95 effective Aug. 7, 1977, ex-
cept as otherwise expressly provided, see section 406(d) 

of Pub. L. 95–95, set out as a note under section 7401 of 
this title. 

MODIFICATION OR RESCISSION OF RULES, REGULATIONS, 
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER 
ACTIONS 

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or 
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect 
immediately prior to the date of enactment of Pub. L. 
95–95 [Aug. 7, 1977] to continue in full force and effect 
until modified or rescinded in accordance with act July 
14, 1955, as amended by Pub. L. 95–95 [this chapter], see 
section 406(b) of Pub. L. 95–95, set out as an Effective 
Date of 1977 Amendment note under section 7401 of this 
title. 

UNITED STATES-CANADIAN NEGOTIATIONS ON AIR 
QUALITY 

Pub. L. 95–426, title VI, § 612, Oct. 7, 1978, 92 Stat. 990, 
provided that: 

‘‘(a) The Congress finds that— 
‘‘(1) the United States and Canada share a common 

environment along a 5,500 mile border; 
‘‘(2) the United States and Canada are both becom-

ing increasingly concerned about the effects of pollu-
tion, particularly that resulting from power genera-
tion facilities, since the facilities of each country af-
fect the environment of the other; 

‘‘(3) the United States and Canada have subscribed 
to international conventions; have joined in the envi-
ronmental work of the United Nations, the Organiza-
tion for Economic Cooperation and Development, and 
other international environmental forums; and have 
entered into and implemented effectively the provi-
sions of the historic Boundary Waters Treaty of 1909; 
and 

‘‘(4) the United States and Canada have a tradition 
of cooperative resolution of issues of mutual concern 
which is nowhere more evident than in the environ-
mental area. 
‘‘(b) It is the sense of the Congress that the President 

should make every effort to negotiate a cooperative 
agreement with the Government of Canada aimed at 
preserving the mutual airshed of the United States and 
Canada so as to protect and enhance air resources and 
insure the attainment and maintenance of air quality 
protective of public health and welfare. 

‘‘(c) It is further the sense of the Congress that the 
President, through the Secretary of State working in 
concert with interested Federal agencies and the af-
fected States, should take whatever diplomatic actions 
appear necessary to reduce or eliminate any undesir-
able impact upon the United States and Canada result-
ing from air pollution from any source.’’ 

§ 7416. Retention of State authority 

Except as otherwise provided in sections 
1857c–10(c), (e), and (f) (as in effect before August 
7, 1977), 7543, 7545(c)(4), and 7573 of this title (pre-
empting certain State regulation of moving 
sources) nothing in this chapter shall preclude 
or deny the right of any State or political sub-
division thereof to adopt or enforce (1) any 
standard or limitation respecting emissions of 
air pollutants or (2) any requirement respecting 
control or abatement of air pollution; except 
that if an emission standard or limitation is in 
effect under an applicable implementation plan 
or under section 7411 or section 7412 of this title, 
such State or political subdivision may not 
adopt or enforce any emission standard or limi-
tation which is less stringent than the standard 
or limitation under such plan or section. 

(July 14, 1955, ch. 360, title I, § 116, formerly § 109, 
as added Pub. L. 90–148, § 2, Nov. 21, 1967, 81 Stat. 
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1 See Codification note below. 
2 See References in Text note below. 

497; renumbered § 116 and amended Pub. L. 
91–604, § 4(a), (c), Dec. 31, 1970, 84 Stat. 1678, 1689; 
Pub. L. 93–319, § 6(b), June 22, 1974, 88 Stat. 259; 
Pub. L. 95–190, § 14(a)(24), Nov. 16, 1977, 91 Stat. 
1400.) 

REFERENCES IN TEXT 

1857c–10(c), (e), and (f) (as in effect before August 7, 
1977), referred to in text, was in the original ‘‘119(c), (e), 
and (f) (as in effect before the date of the enactment of 
the Clean Air Act Amendments of 1977)’’ meaning sec-
tion 119 of act July 14, 1955, ch. 360, title I, as added 
June 22, 1974, Pub. L. 93–319, § 3, 88 Stat. 248, (which was 
classified to section 1857c–10 of this title) as in effect 
prior to the enactment of Pub. L. 95–95, Aug. 7, 1977, 91 
Stat. 691, effective Aug. 7, 1977. Section 112(b)(1) of Pub. 
L. 95–95 repealed section 119 of act July 14, 1955, ch. 360, 
title I, as added by Pub. L. 93–319, and provided that all 
references to such section 119 in any subsequent enact-
ment which supersedes Pub. L. 93–319 shall be construed 
to refer to section 113(d) of the Clean Air Act and to 
paragraph (5) thereof in particular which is classified 
to subsec. (d)(5) of section 7413 of this title. Section 7413 
of this title was subsequently amended generally by 
Pub. L. 101–549, title VII, § 701, Nov. 15, 1990, 104 Stat. 
2672, and, as so amended, no longer relates to final com-
pliance orders. Section 117(b) of Pub. L. 95–95 added a 
new section 119 of act July 14, 1955, which is classified 
to section 7419 of this title. 

CODIFICATION 

Section was formerly classified to section 1857d–1 of 
this title. 

AMENDMENTS 

1977—Pub. L. 95–190 inserted reference to specified 
provisions in effect before Aug. 7, 1977. 

1974—Pub. L. 93–319 inserted reference to section 
1857c–10(c), (e), and (f). 

1970—Pub. L. 91–604, § 4(c), substituted provisions 
which authorized any State or political subdivision 
thereof to adopt or enforce, except as otherwise pro-
vided, emission standards or limitations under the 
specified conditions, or any requirement respecting 
control or abatement of air pollution, for provisions 
which authorized any State, political subdivision, or 
intermunicipal or interstate agency to adopt standards 
and plans to achieve a higher level of air quality than 
approved by the Secretary. 

MODIFICATION OR RESCISSION OF RULES, REGULATIONS, 
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER 
ACTIONS 

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or 
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect 
immediately prior to the date of enactment of Pub. L. 
95–95 [Aug. 7, 1977] to continue in full force and effect 
until modified or rescinded in accordance with act July 
14, 1955, as amended by Pub. L. 95–95 [this chapter], see 
section 406(b) of Pub. L. 95–95, set out as an Effective 
Date of 1977 Amendment note under section 7401 of this 
title. 

§ 7417. Advisory committees 

(a) Establishment; membership 

In order to obtain assistance in the develop-
ment and implementation of the purposes of this 
chapter including air quality criteria, rec-
ommended control techniques, standards, re-
search and development, and to encourage the 
continued efforts on the part of industry to im-
prove air quality and to develop economically 
feasible methods for the control and abatement 

of air pollution, the Administrator shall from 
time to time establish advisory committees. 
Committee members shall include, but not be 
limited to, persons who are knowledgeable con-
cerning air quality from the standpoint of 
health, welfare, economics or technology. 

(b) Compensation 

The members of any other advisory commit-
tees appointed pursuant to this chapter who are 
not officers or employees of the United States 
while attending conferences or meetings or 
while otherwise serving at the request of the Ad-
ministrator, shall be entitled to receive com-
pensation at a rate to be fixed by the Adminis-
trator, but not exceeding $100 per diem, includ-
ing traveltime, and while away from their 
homes or regular places of business they may be 
allowed travel expenses, including per diem in 
lieu of subsistence, as authorized by section 5703 
of title 5 for persons in the Government service 
employed intermittently. 

(c) 1 Consultations by Administrator 

Prior to— 
(1) issuing criteria for an air pollutant under 

section 7408(a)(2) of this title, 
(2) publishing any list under section 

7411(b)(1)(A) or section 7412(b)(1)(A) 2 of this 
title, 

(3) publishing any standard under section 
7411 or section 7412 of this title, or 

(4) publishing any regulation under section 
7521(a) of this title, 

the Administrator shall, to the maximum extent 
practicable within the time provided, consult 
with appropriate advisory committees, inde-
pendence experts, and Federal departments and 
agencies. 

(July 14, 1955, ch. 360, title I, § 117 formerly § 6, as 
added Pub. L. 88–206, § 1, Dec. 17, 1963, 77 Stat. 
399; renumbered § 106, Pub. L. 89–272, title I, 
§ 101(3), Oct. 20, 1965, 79 Stat. 992; renumbered 
§ 110 and amended Pub. L. 90–148, § 2, Nov. 21, 
1967, 81 Stat. 498; renumbered § 117 and amended 
Pub. L. 91–604, §§ 4(a), (d), 15(c)(2), Dec. 31, 1970, 84 
Stat. 1678, 1689, 1713; Pub. L. 95–95, title I, § 115, 
Aug. 7, 1977, 91 Stat. 711; Pub. L. 95–623, § 13(c), 
Nov. 9, 1978, 92 Stat. 3458.) 

REFERENCES IN TEXT 

Section 7412(b)(1), referred to in subsec. (c)(2), was 
amended generally by Pub. L. 101–549, title III, § 301, 
Nov. 15, 1990, 104 Stat. 2531, and, as so amended, no 
longer contains a subpar. (A). 

CODIFICATION 

Subsec. (c) was originally enacted as subsec. (f) but 
has been redesignated (c) for purposes of codification in 
view of the failure of Pub. L. 95–95 to redesignate sub-
sec. (f) as (c) after repealing former subsecs. (a) and (b) 
and redesignating former subsecs. (d) and (e) as (a) and 
(b). 

Section was formerly classified to section 1857e of 
this title. 

AMENDMENTS 

1978—Subsec. (c)(3). Pub. L. 95–623 substituted ‘‘7411’’ 
for ‘‘7411(b)(1)(B)’’ and ‘‘7412’’ for ‘‘7412(b)(1)(B)’’. 
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interstate transport of air pollutants from one 

or more States contributes significantly to a 

violation of a national ambient air quality 

standard in one or more other States, the Ad-

ministrator may establish, by rule, a transport 

region for such pollutant that includes such 

States. The Administrator, on the Administra-

tor’s own motion or upon petition from the Gov-

ernor of any State, or upon the recommendation 

of a transport commission established under 

subsection (b) of this section, may— 
(1) add any State or portion of a State to 

any region established under this subsection 

whenever the Administrator has reason to be-

lieve that the interstate transport of air pol-

lutants from such State significantly contrib-

utes to a violation of the standard in the 

transport region, or 
(2) remove any State or portion of a State 

from the region whenever the Administrator 

has reason to believe that the control of emis-

sions in that State or portion of the State pur-

suant to this section will not significantly 

contribute to the attainment of the standard 

in any area in the region. 

The Administrator shall approve or disapprove 

any such petition or recommendation within 18 

months of its receipt. The Administrator shall 

establish appropriate proceedings for public par-

ticipation regarding such petitions and motions, 

including notice and comment. 

(b) Transport commissions 
(1) Establishment 

Whenever the Administrator establishes a 

transport region under subsection (a) of this 

section, the Administrator shall establish a 

transport commission comprised of (at a mini-

mum) each of the following members: 
(A) The Governor of each State in the re-

gion or the designee of each such Governor. 
(B) The Administrator or the Administra-

tor’s designee. 
(C) The Regional Administrator (or the 

Administrator’s designee) for each Regional 

Office for each Environmental Protection 

Agency Region affected by the transport re-

gion concerned. 
(D) An air pollution control official rep-

resenting each State in the region, ap-

pointed by the Governor. 

Decisions of, and recommendations and re-

quests to, the Administrator by each transport 

commission may be made only by a majority 

vote of all members other than the Adminis-

trator and the Regional Administrators (or 

designees thereof). 

(2) Recommendations 
The transport commission shall assess the 

degree of interstate transport of the pollutant 

or precursors to the pollutant throughout the 

transport region, assess strategies for mitigat-

ing the interstate pollution, and recommend 

to the Administrator such measures as the 

Commission determines to be necessary to en-

sure that the plans for the relevant States 

meet the requirements of section 7410(a)(2)(D) 

of this title. Such commission shall not be 

subject to the provisions of the Federal Advi-

sory Committee Act (5 U.S.C. App.). 

(c) Commission requests 
A transport commission established under 

subsection (b) of this section may request the 

Administrator to issue a finding under section 

7410(k)(5) of this title that the implementation 

plan for one or more of the States in the trans-

port region is substantially inadequate to meet 

the requirements of section 7410(a)(2)(D) of this 

title. The Administrator shall approve, dis-

approve, or partially approve and partially dis-

approve such a request within 18 months of its 

receipt and, to the extent the Administrator ap-

proves such request, issue the finding under sec-

tion 7410(k)(5) of this title at the time of such 

approval. In acting on such request, the Admin-

istrator shall provide an opportunity for public 

participation and shall address each specific rec-

ommendation made by the commission. Ap-

proval or disapproval of such a request shall 

constitute final agency action within the mean-

ing of section 7607(b) of this title. 

(July 14, 1955, ch. 360, title I, § 176A, as added 

Pub. L. 101–549, title I, § 102(f)(1), Nov. 15, 1990, 

104 Stat. 2419.) 

REFERENCES IN TEXT 

The Federal Advisory Committee Act, referred to in 

subsec. (b)(2), is Pub. L. 92–463, Oct. 6, 1972, 86 Stat. 770, 

as amended, which is set out in the Appendix to Title 

5, Government Organization and Employees. 

§ 7507. New motor vehicle emission standards in 
nonattainment areas 

Notwithstanding section 7543(a) of this title, 

any State which has plan provisions approved 

under this part may adopt and enforce for any 

model year standards relating to control of 

emissions from new motor vehicles or new 

motor vehicle engines and take such other ac-

tions as are referred to in section 7543(a) of this 

title respecting such vehicles if— 

(1) such standards are identical to the Cali-

fornia standards for which a waiver has been 

granted for such model year, and 

(2) California and such State adopt such 

standards at least two years before commence-

ment of such model year (as determined by 

regulations of the Administrator). 

Nothing in this section or in subchapter II of 

this chapter shall be construed as authorizing 

any such State to prohibit or limit, directly or 

indirectly, the manufacture or sale of a new 

motor vehicle or motor vehicle engine that is 

certified in California as meeting California 

standards, or to take any action of any kind to 

create, or have the effect of creating, a motor 

vehicle or motor vehicle engine different than a 

motor vehicle or engine certified in California 

under California standards (a ‘‘third vehicle’’) or 

otherwise create such a ‘‘third vehicle’’. 

(July 14, 1955, ch. 360, title I, § 177, as added Pub. 

L. 95–95, title I, § 129(b), Aug. 7, 1977, 91 Stat. 750; 

amended Pub. L. 101–549, title II, § 232, Nov. 15, 

1990, 104 Stat. 2529.) 

AMENDMENTS 

1990—Pub. L. 101–549 added sentence at end prohibit-

ing States from limiting or prohibiting sale or manu-

facture of new vehicles or engines certified in Califor-

nia as having met California standards and from taking 
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any actions where effect of those actions would be to 

create a ‘‘third vehicle’’. 

§ 7508. Guidance documents 

The Administrator shall issue guidance docu-

ments under section 7408 of this title for pur-

poses of assisting States in implementing re-

quirements of this part respecting the lowest 

achievable emission rate. Such a document shall 

be published not later than nine months after 

August 7, 1977, and shall be revised at least 

every two years thereafter. 

(July 14, 1955, ch. 360, title I, § 178, as added Pub. 

L. 95–95, title I, § 129(b), Aug. 7, 1977, 91 Stat. 750.) 

§ 7509. Sanctions and consequences of failure to 
attain 

(a) State failure 
For any implementation plan or plan revision 

required under this part (or required in response 

to a finding of substantial inadequacy as de-

scribed in section 7410(k)(5) of this title), if the 

Administrator— 

(1) finds that a State has failed, for an area 

designated nonattainment under section 

7407(d) of this title, to submit a plan, or to 

submit 1 or more of the elements (as deter-

mined by the Administrator) required by the 

provisions of this chapter applicable to such 

an area, or has failed to make a submission for 

such an area that satisfies the minimum cri-

teria established in relation to any such ele-

ment under section 7410(k) of this title, 

(2) disapproves a submission under section 

7410(k) of this title, for an area designated 

nonattainment under section 7407 of this title, 

based on the submission’s failure to meet one 

or more of the elements required by the provi-

sions of this chapter applicable to such an 

area, 

(3)(A) determines that a State has failed to 

make any submission as may be required 

under this chapter, other than one described 

under paragraph (1) or (2), including an ade-

quate maintenance plan, or has failed to make 

any submission, as may be required under this 

chapter, other than one described under para-

graph (1) or (2), that satisfies the minimum 

criteria established in relation to such submis-

sion under section 7410(k)(1)(A) of this title, or 

(B) disapproves in whole or in part a submis-

sion described under subparagraph (A), or 

(4) finds that any requirement of an ap-

proved plan (or approved part of a plan) is not 

being implemented, 

unless such deficiency has been corrected within 

18 months after the finding, disapproval, or de-

termination referred to in paragraphs (1), (2), (3), 

and (4), one of the sanctions referred to in sub-

section (b) of this section shall apply, as se-

lected by the Administrator, until the Adminis-

trator determines that the State has come into 

compliance, except that if the Administrator 

finds a lack of good faith, sanctions under both 

paragraph (1) and paragraph (2) of subsection (b) 

of this section shall apply until the Adminis-

trator determines that the State has come into 

compliance. If the Administrator has selected 

one of such sanctions and the deficiency has not 

been corrected within 6 months thereafter, sanc-

tions under both paragraph (1) and paragraph (2) 

of subsection (b) of this section shall apply until 

the Administrator determines that the State 

has come into compliance. In addition to any 

other sanction applicable as provided in this sec-

tion, the Administrator may withhold all or 

part of the grants for support of air pollution 

planning and control programs that the Admin-

istrator may award under section 7405 of this 

title. 

(b) Sanctions 
The sanctions available to the Administrator 

as provided in subsection (a) of this section are 

as follows: 

(1) Highway sanctions 
(A) The Administrator may impose a prohi-

bition, applicable to a nonattainment area, on 

the approval by the Secretary of Transpor-

tation of any projects or the awarding by the 

Secretary of any grants, under title 23 other 

than projects or grants for safety where the 

Secretary determines, based on accident or 

other appropriate data submitted by the 

State, that the principal purpose of the 

project is an improvement in safety to resolve 

a demonstrated safety problem and likely will 

result in a significant reduction in, or avoid-

ance of, accidents. Such prohibition shall be-

come effective upon the selection by the Ad-

ministrator of this sanction. 

(B) In addition to safety, projects or grants 

that may be approved by the Secretary, not-

withstanding the prohibition in subparagraph 

(A), are the following— 

(i) capital programs for public transit; 

(ii) construction or restriction of certain 

roads or lanes solely for the use of passenger 

buses or high occupancy vehicles; 

(iii) planning for requirements for employ-

ers to reduce employee work-trip-related ve-

hicle emissions; 

(iv) highway ramp metering, traffic sig-

nalization, and related programs that im-

prove traffic flow and achieve a net emission 

reduction; 

(v) fringe and transportation corridor 

parking facilities serving multiple occu-

pancy vehicle programs or transit oper-

ations; 

(vi) programs to limit or restrict vehicle 

use in downtown areas or other areas of 

emission concentration particularly during 

periods of peak use, through road use 

charges, tolls, parking surcharges, or other 

pricing mechanisms, vehicle restricted zones 

or periods, or vehicle registration programs; 

(vii) programs for breakdown and accident 

scene management, nonrecurring conges-

tion, and vehicle information systems, to re-

duce congestion and emissions; and 

(viii) such other transportation-related 

programs as the Administrator, in consulta-

tion with the Secretary of Transportation, 

finds would improve air quality and would 

not encourage single occupancy vehicle ca-

pacity. 

In considering such measures, the State 

should seek to ensure adequate access to 
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EFFECTIVE DATE 

Section not applicable to vehicles or engines im-
ported into United States before sixtieth day after Dec. 
31, 1970, see section 8(b) of Pub. L. 91–604, set out as a 
note under section 7525 of this title. 

MODIFICATION OR RESCISSION OF RULES, REGULATIONS, 
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER 
ACTIONS 

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or 
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect 
immediately prior to the date of enactment of Pub. L. 
95–95 [Aug. 7, 1977] to continue in full force and effect 
until modified or rescinded in accordance with act July 
14, 1955, as amended by Pub. L. 95–95 [this chapter], see 
section 406(b) of Pub. L. 95–95, set out as an Effective 
Date of 1977 Amendment note under section 7401 of this 
title. 

§ 7542. Information collection 

(a) Manufacturer’s responsibility 

Every manufacturer of new motor vehicles or 
new motor vehicle engines, and every manufac-
turer of new motor vehicle or engine parts or 
components, and other persons subject to the re-
quirements of this part or part C of this sub-
chapter, shall establish and maintain records, 
perform tests where such testing is not other-
wise reasonably available under this part and 
part C of this subchapter (including fees for test-
ing), make reports and provide information the 
Administrator may reasonably require to deter-
mine whether the manufacturer or other person 
has acted or is acting in compliance with this 
part and part C of this subchapter and regula-
tions thereunder, or to otherwise carry out the 
provision of this part and part C of this sub-
chapter, and shall, upon request of an officer or 
employee duly designated by the Administrator, 
permit such officer or employee at reasonable 
times to have access to and copy such records. 

(b) Enforcement authority 

For the purposes of enforcement of this sec-
tion, officers or employees duly designated by 
the Administrator upon presenting appropriate 
credentials are authorized— 

(1) to enter, at reasonable times, any estab-
lishment of the manufacturer, or of any person 
whom the manufacturer engages to perform 
any activity required by subsection (a) of this 
section, for the purposes of inspecting or ob-
serving any activity conducted pursuant to 
subsection (a) of this section, and 

(2) to inspect records, files, papers, proc-
esses, controls, and facilities used in perform-
ing any activity required by subsection (a) of 
this section, by such manufacturer or by any 
person whom the manufacturer engages to 
perform any such activity. 

(c) Availability to public; trade secrets 

Any records, reports, or information obtained 
under this part or part C of this subchapter shall 
be available to the public, except that upon a 
showing satisfactory to the Administrator by 
any person that records, reports, or information, 
or a particular portion thereof (other than emis-
sion data), to which the Administrator has ac-
cess under this section, if made public, would di-

vulge methods or processes entitled to protec-
tion as trade secrets of that person, the Admin-
istrator shall consider the record, report, or in-
formation or particular portion thereof con-
fidential in accordance with the purposes of sec-
tion 1905 of title 18. Any authorized representa-
tive of the Administrator shall be considered an 
employee of the United States for purposes of 
section 1905 of title 18. Nothing in this section 
shall prohibit the Administrator or authorized 
representative of the Administrator from dis-
closing records, reports or information to other 
officers, employees or authorized representa-
tives of the United States concerned with carry-
ing out this chapter or when relevant in any 
proceeding under this chapter. Nothing in this 
section shall authorize the withholding of infor-
mation by the Administrator or any officer or 
employee under the Administrator’s control 
from the duly authorized committees of the 
Congress. 

(July 14, 1955, ch. 360, title II, § 208, formerly 
§ 207, as added Pub. L. 89–272, title I, § 101(8), Oct. 
20, 1965, 79 Stat. 994; amended Pub. L. 90–148, § 2, 
Nov. 21, 1967, 81 Stat. 501; renumbered and 
amended Pub. L. 91–604, §§ 8(a), 10(a), 11(a)(2)(A), 
15(c)(2), Dec. 31, 1970, 84 Stat. 1694, 1700, 1705, 
1713; Pub. L. 101–549, title II, § 211, Nov. 15, 1990, 
104 Stat. 2487.) 

CODIFICATION 

Section was formerly classified to section 1857f–6 of 
this title. 

PRIOR PROVISIONS 

A prior section 208 of act July 14, 1955, as added Nov. 
21, 1967, Pub. L. 90–148, § 2, 81 Stat. 501, was renumbered 
section 209 by Pub. L. 91–604 and is classified to section 
7543 of this title. 

Another prior section 208 of act July 14, 1955, as added 
Oct. 20, 1965, Pub. L. 89–272, title I, § 101(8), 79 Stat. 994, 
was renumbered section 212 by Pub. L. 90–148, renum-
bered section 213 by Pub. L. 91–604, renumbered 214 by 
Pub. L. 93–319, and renumbered section 216 by Pub. L. 
95–95, and is classified to section 7550 of this title. 

AMENDMENTS 

1990—Pub. L. 101–549 amended section generally, sub-
stituting present provisions for provisions which relat-
ed to: in subsec. (a), manufacturer’s responsibility; and 
in subsec. (b), availability to public except for trade se-
crets. 

1970—Subsec. (a). Pub. L. 91–604, §§ 11(a)(2)(A), 15(c)(2), 
substituted ‘‘Administrator’’ for ‘‘Secretary’’ wherever 
appearing and ‘‘part’’ for ‘‘subchapter’’. 

Subsec. (b). Pub. L. 91–604, §§ 10(a), 15(c)(2), sub-
stituted provisions authorizing the Administrator to 
make available to the public any records, reports, of in-
formation obtained under subsec. (a) of this section, ex-
cept those shown to the Administrator to be entitled to 
protection as trade secrets, for provisions that all in-
formation reported or otherwise obtained by the Sec-
retary or his representative pursuant to subsec. (a) of 
this section, which information contains or relates to a 
trade secret or other matter referred to in section 1905 
of title 18, be considered confidential for the purpose of 
such section 1905, and substituted ‘‘Administrator’’ for 
‘‘Secretary’’. 

1967—Pub. L. 90–148 reenacted section without 
change. 

§ 7543. State standards 

(a) Prohibition 

No State or any political subdivision thereof 
shall adopt or attempt to enforce any standard 
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relating to the control of emissions from new 
motor vehicles or new motor vehicle engines 
subject to this part. No State shall require cer-
tification, inspection, or any other approval re-
lating to the control of emissions from any new 
motor vehicle or new motor vehicle engine as 
condition precedent to the initial retail sale, ti-
tling (if any), or registration of such motor vehi-
cle, motor vehicle engine, or equipment. 

(b) Waiver 

(1) The Administrator shall, after notice and 
opportunity for public hearing, waive applica-
tion of this section to any State which has 
adopted standards (other than crankcase emis-
sion standards) for the control of emissions from 
new motor vehicles or new motor vehicle en-
gines prior to March 30, 1966, if the State deter-
mines that the State standards will be, in the 
aggregate, at least as protective of public health 
and welfare as applicable Federal standards. No 
such waiver shall be granted if the Adminis-
trator finds that— 

(A) the determination of the State is arbi-
trary and capricious, 

(B) such State does not need such State 
standards to meet compelling and extraor-
dinary conditions, or 

(C) such State standards and accompanying 
enforcement procedures are not consistent 
with section 7521(a) of this title. 

(2) If each State standard is at least as strin-
gent as the comparable applicable Federal 
standard, such State standard shall be deemed 
to be at least as protective of health and welfare 
as such Federal standards for purposes of para-
graph (1). 

(3) In the case of any new motor vehicle or new 
motor vehicle engine to which State standards 
apply pursuant to a waiver granted under para-
graph (1), compliance with such State standards 
shall be treated as compliance with applicable 
Federal standards for purposes of this sub-
chapter. 

(c) Certification of vehicle parts or engine parts 

Whenever a regulation with respect to any 
motor vehicle part or motor vehicle engine part 
is in effect under section 7541(a)(2) of this title, 
no State or political subdivision thereof shall 
adopt or attempt to enforce any standard or any 
requirement of certification, inspection, or ap-
proval which relates to motor vehicle emissions 
and is applicable to the same aspect of such 
part. The preceding sentence shall not apply in 
the case of a State with respect to which a waiv-
er is in effect under subsection (b) of this sec-
tion. 

(d) Control, regulation, or restrictions on reg-
istered or licensed motor vehicles 

Nothing in this part shall preclude or deny to 
any State or political subdivision thereof the 
right otherwise to control, regulate, or restrict 
the use, operation, or movement of registered or 
licensed motor vehicles. 

(e) Nonroad engines or vehicles 

(1) Prohibition on certain State standards 

No State or any political subdivision thereof 
shall adopt or attempt to enforce any standard 
or other requirement relating to the control of 

emissions from either of the following new 
nonroad engines or nonroad vehicles subject to 
regulation under this chapter— 

(A) New engines which are used in con-
struction equipment or vehicles or used in 
farm equipment or vehicles and which are 
smaller than 175 horsepower. 

(B) New locomotives or new engines used 
in locomotives. 

Subsection (b) of this section shall not apply 
for purposes of this paragraph. 

(2) Other nonroad engines or vehicles 

(A) In the case of any nonroad vehicles or 
engines other than those referred to in sub-
paragraph (A) or (B) of paragraph (1), the Ad-
ministrator shall, after notice and oppor-
tunity for public hearing, authorize California 
to adopt and enforce standards and other re-
quirements relating to the control of emis-
sions from such vehicles or engines if Califor-
nia determines that California standards will 
be, in the aggregate, at least as protective of 
public health and welfare as applicable Fed-
eral standards. No such authorization shall be 
granted if the Administrator finds that— 

(i) the determination of California is arbi-
trary and capricious, 

(ii) California does not need such Califor-
nia standards to meet compelling and ex-
traordinary conditions, or 

(iii) California standards and accompany-
ing enforcement procedures are not consist-
ent with this section. 

(B) Any State other than California which 
has plan provisions approved under part D of 
subchapter I of this chapter may adopt and en-
force, after notice to the Administrator, for 
any period, standards relating to control of 
emissions from nonroad vehicles or engines 
(other than those referred to in subparagraph 
(A) or (B) of paragraph (1)) and take such other 
actions as are referred to in subparagraph (A) 
of this paragraph respecting such vehicles or 
engines if— 

(i) such standards and implementation and 
enforcement are identical, for the period 
concerned, to the California standards au-
thorized by the Administrator under sub-
paragraph (A), and 

(ii) California and such State adopt such 
standards at least 2 years before commence-
ment of the period for which the standards 
take effect. 

The Administrator shall issue regulations to 
implement this subsection. 

(July 14, 1955, ch. 360, title II, § 209, formerly 
§ 208, as added Pub. L. 90–148, § 2, Nov. 21, 1967, 81 
Stat. 501; renumbered and amended Pub. L. 
91–604, §§ 8(a), 11(a)(2)(A), 15(c)(2), Dec. 31, 1970, 84 
Stat. 1694, 1705, 1713; Pub. L. 95–95, title II, §§ 207, 
221, Aug. 7, 1977, 91 Stat. 755, 762; Pub. L. 101–549, 
title II, § 222(b), Nov. 15, 1990, 104 Stat. 2502.) 

CODIFICATION 

Section was formerly classified to section 1857f–6a of 
this title. 

PRIOR PROVISIONS 

A prior section 209 of act July 14, 1955, as added Nov. 
21, 1967, Pub. L. 90–148, § 2, 81 Stat. 502, was renumbered 
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section 210 by Pub. L. 91–604 and is classified to section 
7544 of this title. 

Another prior section 209 of act July 14, 1955, ch. 360, 
title II, as added Oct. 20, 1965, Pub. L. 89–272, title I, 
§ 101(8), 79 Stat. 995, related to appropriations for the 
fiscal years ending June 30, 1966, 1967, 1968, and 1969, and 
was classified to section 1857f–8 of this title, prior to re-
peal by Pub. L. 89–675, § 2(b), Oct. 15, 1966, 80 Stat. 954. 

AMENDMENTS 

1990—Subsec. (e). Pub. L. 101–549 added subsec. (e). 
1977—Subsec. (b). Pub. L. 95–95, § 207, designated exist-

ing provisions as par. (1), substituted ‘‘March 30, 1966, if 
the State determines that the State standards will be, 
in the aggregate, at least as protective of public health 
and welfare as applicable Federal standards’’ for 
‘‘March 30, 1966, unless he finds that such State does 
not require standards more stringent than applicable 
Federal standards to meet compelling the extraor-
dinary conditions or that such State standards and ac-
companying enforcement procedures are not consistent 
with section 7521(a) of this title’’, added subpars. (A), 
(B), and (C), and added pars. (2) and (3). 

Subsecs. (c), (d). Pub. L. 95–95, § 221, added subsec. (c) 
and redesignated former subsec. (c) as (d). 

1970—Subsec. (a). Pub. L. 91–604, § 11(a)(2)(A), sub-
stituted ‘‘part’’ for ‘‘subchapter’’. 

Subsec. (b). Pub. L. 91–604, § 15(c)(2), substituted ‘‘Ad-
ministrator’’ for ‘‘Secretary’’. 

Subsec. (c). Pub. L. 91–604, § 11(a)(2)(A), substituted 
‘‘part’’ for ‘‘subchapter’’. 

EFFECTIVE DATE OF 1977 AMENDMENT 

Amendment by Pub. L. 95–95 effective Aug. 7, 1977, ex-
cept as otherwise expressly provided, see section 406(d) 
of Pub. L. 95–95, set out as a note under section 7401 of 
this title. 

MODIFICATION OR RESCISSION OF RULES, REGULATIONS, 
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER 
ACTIONS 

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or 
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect 
immediately prior to the date of enactment of Pub. L. 
95–95 [Aug. 7, 1977] to continue in full force and effect 
until modified or rescinded in accordance with act July 
14, 1955, as amended by Pub. L. 95–95 [this chapter], see 
section 406(b) of Pub. L. 95–95, set out as an Effective 
Date of 1977 Amendment note under section 7401 of this 
title. 

§ 7544. State grants 

The Administrator is authorized to make 
grants to appropriate State agencies in an 
amount up to two-thirds of the cost of develop-
ing and maintaining effective vehicle emission 
devices and systems inspection and emission 
testing and control programs, except that— 

(1) no such grant shall be made for any part 
of any State vehicle inspection program which 
does not directly relate to the cost of the air 
pollution control aspects of such a program; 

(2) no such grant shall be made unless the 
Secretary of Transportation has certified to 
the Administrator that such program is con-
sistent with any highway safety program de-
veloped pursuant to section 402 of title 23; and 

(3) no such grant shall be made unless the 
program includes provisions designed to insure 
that emission control devices and systems on 
vehicles in actual use have not been discon-
tinued or rendered inoperative. 

Grants may be made under this section by way 
of reimbursement in any case in which amounts 

have been expended by the State before the date 
on which any such grant was made. 

(July 14, 1955, ch. 360, title II, § 210, formerly 
§ 209, as added Pub. L. 90–148, § 2, Nov. 21, 1967, 81 
Stat. 502; renumbered and amended Pub. L. 
91–604, §§ 8(a), 10(b), Dec. 31, 1970, 84 Stat. 1694, 
1700; Pub. L. 95–95, title II, § 204, Aug. 7, 1977, 91 
Stat. 754.) 

CODIFICATION 

Section was formerly classified to section 1857f–6b of 
this title. 

PRIOR PROVISIONS 

A prior section 210 of act July 14, 1955, was renum-
bered section 211 by Pub. L. 91–604 and is classified to 
section 7545 of this title. 

AMENDMENTS 

1977—Pub. L. 95–95 inserted provision allowing grants 
to be made by way of reimbursement in any case in 
which amounts have been expended by States before 
the date on which the grants were made. 

1970—Pub. L. 91–604, § 10(b), substituted provisions au-
thorizing the Administrator to make grants to appro-
priate State agencies for the development and mainte-
nance of effective vehicle emission devices and systems 
inspection and emission testing and control programs, 
for provisions authorizing the Secretary to make 
grants to appropriate State air pollution control agen-
cies for the development of meaningful uniform motor 
vehicle emission device inspection and emission testing 
programs. 

EFFECTIVE DATE OF 1977 AMENDMENT 

Amendment by Pub. L. 95–95 effective Aug. 7, 1977, ex-
cept as otherwise expressly provided, see section 406(d) 
of Pub. L. 95–95, set out as a note under section 7401 of 
this title. 

§ 7545. Regulation of fuels 

(a) Authority of Administrator to regulate 

The Administrator may by regulation des-
ignate any fuel or fuel additive (including any 
fuel or fuel additive used exclusively in nonroad 
engines or nonroad vehicles) and, after such date 
or dates as may be prescribed by him, no manu-
facturer or processor of any such fuel or additive 
may sell, offer for sale, or introduce into com-
merce such fuel or additive unless the Adminis-
trator has registered such fuel or additive in ac-
cordance with subsection (b) of this section. 

(b) Registration requirement 

(1) For the purpose of registration of fuels and 
fuel additives, the Administrator shall require— 

(A) the manufacturer of any fuel to notify 
him as to the commercial identifying name 
and manufacturer of any additive contained in 
such fuel; the range of concentration of any 
additive in the fuel; and the purpose-in-use of 
any such additive; and 

(B) the manufacturer of any additive to no-
tify him as to the chemical composition of 
such additive. 

(2) For the purpose of registration of fuels and 
fuel additives, the Administrator shall, on a reg-
ular basis, require the manufacturer of any fuel 
or fuel additive— 

(A) to conduct tests to determine potential 
public health and environmental effects of the 
fuel or additive (including carcinogenic, tera-
togenic, or mutagenic effects); and 
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1 CARB waiver request at EPA–HQ–OAR–2012– 
0562–0004. The cover letter to CARB’s Waiver 
Request is at EPA–HQ–OAR–2012–0562–0004. 

2 CARB supplemental request at EPA–HQ–OAR– 
2012–0562–0374. 

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL–9768–1] 

California State Motor Vehicle 
Pollution Control Standards; Notice of 
Decision Granting a Waiver of Clean 
Air Act Preemption for California’s 
Advanced Clean Car Program and a 
Within the Scope Confirmation for 
California’s Zero Emission Vehicle 
Amendments for 2017 and Earlier 
Model Years 

SUMMARY: The Environmental Protection 
Agency (EPA) is granting the California 
Air Resources Board’s (CARB’s) request 
for a waiver of Clean Air Act 
preemption to enforce its Advanced 
Clean Car (ACC) regulations. The ACC 
combines the control of smog and soot 
causing pollutants and greenhouse gas 
(GHG) emissions into a single 
coordinated package of requirements for 
passenger cars, light-duty trucks and 
medium-duty passenger vehicles (and 
limited requirements related to heavy- 
duty vehicles). The ACC program 
includes revisions to California’s Low 
Emission Vehicle (LEV) program as well 
as its Zero Emission Vehicle (ZEV) 
program. By today’s decision, EPA has 
also determined that CARB’s 
amendments to the ZEV program as they 
affect 2017 and prior model years (MYs) 
are within the scope of previous waivers 
of preemption granted to California for 
its ZEV regulations. In the alternative, 
EPA’s waiver of preemption for CARB’s 
ACC regulations includes a waiver of 
preemption for CARB’s ZEV 
amendments as they affect all MYs, 
including 2017 and prior MYs. In 
addition, EPA is including CARB’s 
recently adopted ‘‘deemed to comply’’ 
rule for GHG emissions in today’s 
waiver decision. This decision is issued 
under section 209(b) of the Clean Air 
Act (the ‘‘Act’’), as amended. 
DATES: Petitions for review must be filed 
March 11, 2013. 
ADDRESSES: EPA has established a 
docket for this action under Docket ID 
No. EPA–HQ–OAR–2012–0562. All 
documents and public comments in the 
docket are listed on the 
www.regulations.gov Web site. Publicly 
available docket materials are available 
either electronically through 
www.regulations.gov or in hard copy at 
the Air and Radiation Docket in the EPA 
Headquarters Library, EPA West 
Building, Room 3334, 1301 Constitution 
Ave. NW., Washington, DC. The Public 
Reading Room is open from 8:30 a.m. to 
4:30 p.m., Monday through Friday, 
excluding holidays. The telephone 
number for the Reading Room is (202) 

566–1744. The Air and Radiation 
Docket and Information Center’s Web 
site is http://www.epa.gov/oar/ 
docket.html. The electronic mail (email) 
address for the Air and Radiation 
Docket is: a-and-r-Docket@epa.gov, the 
telephone number is (202) 566–1742 
and the fax number is (202) 566–9744. 
FOR FURTHER INFORMATION CONTACT: 
Specific questions may be addressed to 
David Dickinson, Office of 
Transportation and Air Quality, 
Compliance Division (6405J–NLD), EPA, 
1200 Pennsylvania Ave. NW., 
Washington, DC 20460, telephone: (202) 
343–9256, email: 
Dickinson.David@epa.gov. 

SUPPLEMENTARY INFORMATION: 
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I. Executive Summary 
Today, as Assistant Administrator of 

the EPA’s Office of Air and Radiation, 
I am granting California’s request for a 
waiver of Clean Air Act preemption for 
California’s ACC that combines the 
control of smog and soot causing 
pollutants and GHG emissions into a 
single coordinated package of 
requirements for MY 2015 through 2025 
passenger cars (PCs), light-duty trucks 
(LDTs), medium-duty passenger 
vehicles (MDPVs), and limited 
requirements related to heavy-duty 
vehicles (HDVs). The ACC program 
regulations include revisions to both 
California’s LEV and ZEV programs. By 
letter dated June 27, 2012, CARB 
submitted a request (CARB waiver 
request) that EPA grant a waiver of 
preemption under section 209(b) of the 
Clean Air Act (CAA), 42 U.S.C. 7543(b) 
for the revisions to the LEV program 
(LEV III).1 CARB also sought 
confirmation that the amendments to 
the ZEV program are within the scope 
of prior waiver decisions issued by EPA, 
or in the alternative requested a waiver 
for these revisions (the LEV III and ZEV 
amendments, together known as the 
ACC, are considered as CARB’s waiver 
request). By letter dated December 7, 
2012, CARB submitted additional 
information (CARB supplemental 
request) to EPA requesting that EPA 
consider as part of CARB’s pending ACC 
waiver request the CARB’s Executive 
Officer adopted ‘‘deemed to comply’’ 
regulation.2 CARB’s ‘‘deemed to 
comply’’ regulation, adopted by CARB’s 
Board on November 15, 2012 and final 
action taken by CARB’s Executive 
Officer on December 6, 2012, allows 
automobile manufacturers to 
demonstrate compliance with CARB’s 
GHG standards by complying with 
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3 Motor and Equipment Manufacturers Ass’n v. 
EPA (MEMA I), 627 F.2d 1095, 1120–1121 (D.C. Cir. 
1979). 

4 Decision Documents accompanying within the 
scope of waiver determinations in 66 FR 7751 
(January 25, 2001) at p. 5 and 51 FR 12391 (April 
10, 1986) at p. 2, see also, e.g., 46 FR 36742 (July 
15, 1981). 

5 EPA’s LEV waiver decisions are found at 58 FR 
4166 (January 13, 1993); 64 FR 42689 (August 5, 

1999); 68 FR 19811 (April 22, 2003); 70 FR 22034 
(April 28, 2005); and 75 FR 44951 (July 30, 2010). 
EPA’s GHG waiver decisions are found at 73 FR 
12156 (March 6, 2008) (GHG waiver denial); 74 FR 
32744 (July 8, 2009) (GHG waiver); and 76 FR 34693 
(June 14, 2011) (This prior within the scope 
decision included CARB’s prior ‘‘deemed to 
comply’’ regulation for the 2012–2016 MYs). EPA’s 
most recent ZEV waiver decisions are found at 71 
FR 78190 (December 28, 2006); and 76 FR 61095 
(October 3, 2011). 

6 EPA received support for CARB’s waiver 
request, in the form of oral testimony and/or written 
comment (all docket references are to EPA–HQ– 
OAR–2012–0562–XXXX, with the last four numbers 
associated with each comment) from: 
Environmental Defense Fund (EDF)—0025 and 
0353, the National Association of Clean Air 
Agencies (NACAA)—0028, American Lung 
Association—0029, Advanced Engine Systems 
Institute—0030, Environment America—0031, 
Consumer Federation of America (CFA)—0032, 
Manufacturers of Emission Control (MECA)—0033, 
Natural Resources Defense Council (NRDC)—0347, 
South Coast Air Quality Management District 
(SCAQMD)—0346, Sierra Club—0348, Northeast 
States for Coordinated Air Uses Management 
(NESCAUM)—0350, New York State Department of 
Environmental Conservation—0351, Consumers 
Union—0354, and Union of Concerned Scientists— 
0355. EPA also received similar comment at the 
waiver public hearing, transcript found at EPA– 
HQ–OAR–2012–0562–0026. 

7 EPA–HQ–OAR–2012–0562–0349. EPA also 
received written comment from Toyota Motor North 
America (Toyota) at EPA–HQ–OAR–2012–0562– 
0372 which notes that ‘‘Toyota could be forced to 
employ a variety of costly marketing programs to 
ensure compliance if the market does not accept 
ZEV technology in the volumes anticipated by 
California.’’ Toyota notes that its further concerns 
are expressed in detail in the Manufacturers 
comments. 

8 EPA–HQ–OAR–2012–0562–0352. 

EPA’s GHG standards which were 
published for those MYs. 

By today’s decision we are confirming 
that CARB’s ZEV amendments, as they 
affect 2017 and prior MYs are within the 
scope of previous ZEV waivers. EPA 
also finds that the entire ACC program 
meets the criteria for a waiver of Clean 
Air Act preemption and thus we are 
granting a waiver for CARB’s ACC 
program. Included in EPA’s full waiver 
are CARB’s ‘‘deemed to comply’’ 
regulations, and the ZEV regulations as 
they affect 2017 and prior MYs. 

The legal framework for this decision 
stems from the waiver provision first 
adopted by Congress in 1967, and later 
modified in 1977. Congress established 
that there would be only two programs 
for control of emissions from new motor 
vehicles—EPA emission standards 
adopted under the Clean Air Act, and 
California emission standards adopted 
under state law. Congress accomplished 
this by preempting all state and local 
governments from adopting or enforcing 
emission standards for new motor 
vehicles, while at the same time 
providing that California could receive 
a waiver of preemption for its emission 
standards and enforcement procedures. 
Other states can only adopt standards 
that are identical to California’s 
standards. This struck an important 
balance that protected manufacturers 
from multiple and different state 
emission standards, and preserved a 
pivotal role for California in the control 
of emissions from new motor vehicles. 
Congress recognized that California 
could serve as a pioneer and a 
laboratory for the nation in setting new 
motor vehicle emission standards. 
Congress intentionally structured this 
waiver provision to restrict and limit 
EPA’s ability to deny a waiver. The 
provision was designed to ensure 
California’s broad discretion to 
determine the best means to protect the 
health and welfare of its citizens. 

Section 209(b) specifies that EPA 
must grant California a waiver if 
California determines that its standards 
are, in the aggregate, at least as 
protective of the public health and 
welfare as applicable federal standards. 
EPA may deny a waiver only if it makes 
at least one of three findings specified 
under the Clean Air Act (including 
whether California’s ‘‘protectiveness 
finding’’ noted above is arbitrary and 
capricious). Therefore, EPA’s role upon 
receiving a request for waiver of 
preemption from California is to 
determine whether it is appropriate to 
make any of the three findings specified 
by the Clean Air Act and if the Agency 
cannot make at least one of the three 
findings then the waiver must be 

granted. The three waiver criteria are 
properly seen as criteria for a denial— 
EPA must grant the waiver unless at 
least one of three criteria for a denial is 
met. This is different from most waiver 
situations before the Agency, where 
EPA typically determines whether it is 
appropriate to make certain findings 
necessary for granting a waiver, and if 
the findings are not made then a waiver 
is denied. This reversal of the normal 
statutory structure embodies and is 
consistent with the congressional intent 
of providing deference to California to 
maintain its own new motor vehicle 
emissions program. 

The three criteria for denial of a 
waiver are: first, whether California’s 
determination that its standards are, in 
the aggregate, at least as protective as 
applicable federal standards is arbitrary 
and capricious (Section 209(b)(1)(A)); 
second, whether California has a need 
for such standards to meet compelling 
and extraordinary conditions (Section 
209(b)(1)(B)); and third, whether 
California’s standards are consistent 
with Section 202(a) of the Clean Air Act 
(Section 209(b)(1)(C)). EPA and the 
Court of Appeals for the District of 
Columbia Circuit have consistently 
interpreted section 209(b) as placing the 
burden on the opponents of a waiver to 
demonstrate that one of the criteria for 
a denial has been met.3 

If California acts to amend a 
previously waived standard or 
accompanying enforcement procedure, 
the amendment may be considered 
within the scope of a previously granted 
waiver provided that it does not 
undermine California’s determination 
that its standards in the aggregate are as 
protective of public health and welfare 
as applicable federal standards, does not 
affect its consistency with section 202(a) 
of the Clean Air Act, and raises no new 
issues affecting EPA’s previous waiver 
decisions.4 

In this case, California is combining 
three sets of motor vehicle emission 
standards into a single ACC waiver 
request. The standards are 
complimentary in the way they address 
interrelated ambient air quality needs 
and climate change. EPA has previously 
granted a series of waiver and within 
the scope decisions regarding CARB’s 
LEV, ZEV and GHG emission programs.5 

As part of EPA’s public comment 
process for CARB’s ACC waiver request, 
we have received comments from: 
several states and organizations 
representing states; health and 
environmental organizations; industry; 
and other stakeholders.6 The vast 
majority of comments EPA received 
were in support of the waiver. EPA 
received opposition to certain elements 
of the waiver, including a joint 
comment submitted by the Association 
of Global Automakers and the Alliance 
of Automobile Manufacturers 
(Manufacturers or Manufacturers 
comment).7 We also received opposition 
to the ACC waiver request from the 
National Automobile Dealers 
Association (NADA or Dealers, or 
NADA comment).8 

After a thorough evaluation of the 
record, we have determined that the 
waiver opponents have not met their 
burden of proof in order for us to deny 
the CARB’s waiver request under any of 
the three criteria in section 209(b)(1). 
EPA also confirms that CARB’s ZEV 
amendments, as they affect the 2017 and 
earlier MYs are within the scope of 
previous waivers of preemption. In the 
alternative, EPA’s waiver of preemption 
for CARB’s ACC regulations includes a 
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9 Medium-duty vehicles (MDVs) are vehicles in 
California’s regulations between 8,500 and 114,000 
lbs GVWR that are also called Class 2b/Class 3 
vehicles. These vehicles are generally termed 
Heavy-duty vehicles under EPA’s regulations. 

10 CARB’s Clean Fuel Outlet Regulation is not 
subject to preemption under section 209 of the 
Clean Air Act. 

waiver of preemption for CARB’s ZEV 
amendments as they affect all MYs, 
including 2017 and prior MYs. 

II. Background 

A. California’s Advanced Clean Car 
Program for New Motor Vehicles 

As further explained below, CARB 
has adopted amendments to title 13, 
California Code of Regulations (CCR), 
and has established a single coordinated 
package that includes amendments to 
three sets of regulations regulating 
emissions from new PCs, LDTs, MDPVs, 
and certain HDVs: 9 the LEV regulation 
which includes two components— 
standards relating to criteria pollutants 
and standards to regulate GHG 
emissions, and the ZEV program. 

This single ACC program combines 
the control of smog-causing pollutants 
and GHG emissions into a coordinated 
package of amendments and 
requirements for MY 2015 through 2025 
in order to address near and long term 
smog issues within California and 
identified GHG emission reduction 
goals. The program also includes 
amended ZEV regulations and a Clean 
Fuels Outlet regulation. These 
additional program elements are 
designed to address these goals as 
well.10 The ACC program, together, 
provides the regulated manufacturers 
with the ability to plan and integrate 
their product designs in order to meet 
applicable CARB emission 
requirements. 

In order to achieve further emission 
reductions from the light- and medium- 
duty fleet, CARB adopted several 
amendments that represent a 
strengthening of its ongoing LEV 
regulations, including: a reduction of 
fleet average emissions of new PCs, 
LDTs, and MDPVs to super ultra-low- 
emission vehicle (SULEV) levels by 
2025; replacement of separate non- 
methane organic gas (NMOG) and 
oxides of nitrogen (NOX) standards with 
combined NMOG plus NOX standards, 
which provides automobile 
manufacturers with additional 
flexibility in meeting the new stringent 
standards; an increase of full useful life 
durability requirements from 120,000 
miles to 150,000 miles, which 
guarantees vehicles sustain these 
extremely low emission levels longer; a 
backstop to assure continued 
production of super-ultra-low-emission 

vehicles after partial-zero-emission 
vehicles (PZEVs) as a category are 
moved from the ZEV regulations to the 
LEV regulations in 2018; more stringent 
particulate matter (PM) standards for 
light- and medium-duty vehicles, which 
will reduce the health effects and 
premature deaths associated with these 
emissions; zero fuel evaporative 
emission standards for PCs and LDTs, 
and more stringent standards for 
medium- and heavy-duty vehicles 
(MDVs); and, more stringent 
supplemental federal test procedure 
(SFTP) standards for PC and LDTs, 
which reflect more aggressive real world 
driving and, for the first time, require 
MDVs to meet SFTP standards. 

The second component of CARB’s 
LEV III regulations includes 
amendments to its GHG emission 
standards. CARB’s GHG standards for 
the 2017 through 2025 MYs are 
designed to respond to California’s 
identified goals of reducing GHG 
emissions to 80 percent below 1990 
levels by 2050 and in the near term to 
reduce GHG levels to 1990 levels by 
2020. As such, CARB’s GHG 
amendments: reduce new light-duty 
CO2 emissions from new light-duty 
regulatory MY 2016 levels by 
approximately 34 percent by MY 2025, 
and from about 251 grams of CO2 per 
mile to 166 grams, based on the 
projected mix of vehicles sold in 
California; set emission standards for 
CO2, CH4, and N2O; establish footprint 
based CO2 emission standards, as 
distinguished from the current 
California GHG requirement of a fleet 
average GHG standard (this will allow 
manufacturers’ new vehicle fleet CO2 
emissions to fluctuate according to their 
car-truck composition and sales 
according to vehicle footprint and will 
align the requirement with current 
federal GHG requirements); provide 
credits toward the CO2 standard if a 
manufacturer reduces refrigerant 
emissions from the vehicle’s air 
conditioning system; provide credits 
toward the ZEV standards if a 
manufacturer over complies with the 
LEV III GHG fleet requirement; provide 
credits towards the CO2 standards if a 
manufacturer produces full size pickups 
with high efficiency drive trains; 
provide credits for deployment of 
technologies that reduce off-cycle CO2 
emissions; and require upstream 
emissions from zero-emission vehicles 
to be counted towards a manufacturer’s 
light-duty vehicle GHG emissions. 
CARB’s GHG emission regulations also 
include an optional compliance path 
whereby manufacturers may 
demonstrate compliance with CARB’s 

GHG emission regulations by complying 
with applicable EPA GHG emission 
requirements. 

Lastly, CARB’s ACC regulations 
include amendments to its ZEV 
regulations that can be described within 
two timeframes: (1) MY 2012 through 
2017; and (2) MY 2018 and beyond. 
CARB’s stated goal for amendments to 
the current ZEV regulation through MY 
2017 is to make corrections and 
clarifications to its regulations and to 
enable manufacturers to successfully 
meet the 2018 and later MY 
requirements. These amendments 
include: A provision of compliance 
flexibility whereby carry forward credit 
limitations for ZEVs were removed, 
allowing manufacturers to bank ZEV 
credits indefinitely for use in later years 
(the flexibility also included slightly 
reducing the 2015 through 2017 credit 
requirement for intermediate volume 
manufacturers (IVM, less than 60,000 
vehicles produced each year), to allow 
them to better prepare for requirements 
in 2018, and included a provision that 
allows ZEVs placed in any state that has 
adopted the California ZEV regulation to 
count towards the ZEV requirement 
through 2017 (i.e. extending the ‘‘travel 
provision’’ for BEVs through 2017); an 
adjustment of credits and allowances; 
and an addition of a new vehicle 
category (collectively ‘‘BEVx’’ vehicles) 
as a compliance option for 
manufacturers to meet up to half of their 
minimum ZEV requirement. 

CARB’s stated goal for its 
amendments affecting 2018 and 
subsequent MYs is the 
commercialization of ZEVs and 
‘‘transitional zero-emission vehicles 
(TZEV; commonly a plug-in hybrid 
electric vehicle—PHEV). California 
would achieve this objective by 
simplifying its regulation and pushing 
higher production volumes which in 
turn would achieve cost reductions. 
These amendments include: an 
increased ZEV requirement for 2018 and 
subsequent MYs that pushes ZEVs and 
TZEVs to more than 15 percent of new 
sales by 2025; the removal of PZEV 
(near-zero emitting conventional 
technologies) and advanced technology 
PZEV (AT PZEV, typically non-plug-in 
HEVs) credits as compliance options for 
manufacturers; an allowance for 
manufacturers to use banked PZEV and 
AT PZEV credits earned in 2017 and 
previous MYs, but discount the credits, 
and place a cap on usage in 2018 and 
subsequent MYs; amended 
manufacturer size definitions that bring 
all but the smallest manufacturers under 
the full ZEV requirements by MY 2018; 
a modified credit system that bases 
credits for ZEVs on range, with 50 mile 
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11 EPA–HQ–OAR–2012–0562–0004. 
12 77 FR 53199 (August 31, 2012). 

13 Clean Air Act (CAA) section 209(a), 42 U.S.C. 
§ 7543(a). 

14 CAA section 209(b), 42 U.S.C. § 7543(b). 
California is the only State which meets section 
209(b)(1)’s requirement for obtaining a waiver. See 
S. Rep. No. 90–403 at 632 (1967). 

15 36 FR 17458 (Aug. 31, 1971). Note that the 
more stringent standard expressed here, in 1971, 
was superseded by the 1977 amendments to section 
209, which established that California must 
determine that its standards are, in the aggregate, 
at least as protective of public health and welfare 
as applicable Federal standards. 

16 40 FR 23103–23104; see also LEV I (58 FR 
4166), January 13, 1993)Decision Document at 64. 

BEVs earning 1 credit each and 350 Mile 
FCVs earning 4 credits each (the range 
of credit reflects the utility of the 
vehicle (i.e. the zero emitting miles it 
may travel) and its expected timing for 
commercialization) along with a 
simplified and streamlined TZEV 
credits system; a modified ‘‘travel’’ 
provision that ends the travel provision 
for BEVs after MY 2017and extends the 
travel provision for FCVs; and 
provisions allowing manufacturers who 
systematically over comply with the 
LEV III GHG fleet standard to offset a 
portion of their ZEV requirement in 
2018 through 2021 MYs only. 

B. EPA’s Consideration of CARB’s 
Request 

By letter dated June 27, 2012, CARB 
submitted a request (CARB waiver 
request) seeking a waiver of Section 
209(a)’s prohibition for its ACC 
standards.11 On August 31, 2012, a 
Federal Register notice (FR Notice) was 
published announcing an opportunity 
for hearing and comment on CARB’s 
request.12 EPA held a public hearing in 
Washington, DC on September 19, 2012. 
The written comment period closed on 
October 19, 2012. 

EPA’s FR Notice on CARB’s waiver 
request asked for comment on several 
matters. Since CARB had submitted a 
within the scope request for its ZEV 
amendments as they affect both the 
2012–2017 MYs and 2018 and 
subsequent MYs, EPA invited comment 
on the following issues: first, should 
California’s ZEV amendments, as they 
affect the 2012–2017 MYs and/or the 
2018 and later MYs, be considered 
under the within the scope criteria or 
should they be considered under the 
full waiver criteria?; second, to the 
extent part or all of those ZEV 
amendments should be considered as a 
within the scope request, do such 
amendments meet the criteria for EPA to 
confirm that they are within the scope 
of prior waivers? EPA also solicited 
comment in the event that EPA cannot 
confirm that some or all of CARB’s ZEV 
amendments are within the scope of 
previous waivers. We also requested 
comment on all aspects of the full 
waiver analysis with regard to the ACC 
program (the LEV III criteria pollutant 
and GHG regulations, and the ZEV 
amendments to the extent EPA does not 
consider them under the within the 
scope analysis noted above). Therefore, 
we asked commenters to consider the 
following three criteria: whether (a) 
California’s determination that its motor 
vehicle emission standards are, in the 

aggregate, at least as protective of public 
health and welfare as applicable Federal 
standards is arbitrary and capricious, (b) 
California needs such standards to meet 
compelling and extraordinary 
conditions, and (c) California’s 
standards and accompanying 
enforcement procedures are consistent 
with section 202(a) of the Clean Air Act. 

Because CARB noted (in its waiver 
request and in its incorporated Board 
Resolution 12–11) its commitment to 
propose a ‘‘deemed to comply’’ rule for 
its GHG standards shortly after EPA 
finalized its light-duty vehicle GHG 
emission standards, EPA specifically 
invited comment on CARB’s waiver 
request in light of CARB’s explicit plans 
concerning adoption of a ‘‘deemed to 
comply’’ provision into its LEV III GHG 
standards. 

III. Analysis of Preemption Under 
Section 209 of the Clean Air Act 

A. Clean Air Act Preemption Provisions 
Section 209(a) of the Act provides: 
No State or any political subdivision 

thereof shall adopt or attempt to enforce any 
standard relating to the control of emissions 
from new motor vehicles or new motor 
vehicle engines subject to this part. No State 
shall require certification, inspection or any 
other approval relating to the control of 
emissions from any new motor vehicle or 
new motor vehicle engine as condition 
precedent to the initial retail sale, titling (if 
any), or registration of such motor vehicle, 
motor vehicle engine, or equipment.13 

Section 209(b)(1) of the Clean Air Act 
requires the Administrator, after an 
opportunity for public hearing, to waive 
application of the prohibitions of 
section 209(a) for any State that has 
adopted standards (other than crankcase 
emission standards) for the control of 
emissions from new motor vehicles or 
new motor engines prior to March 30, 
1966, if the State determines that its 
State standards will be, in the aggregate, 
at least as protective of public health 
and welfare as applicable Federal 
standards.14 However, no such waiver 
shall be granted by the Administrator if 
she finds that: (A) The protectiveness 
determination of the State is arbitrary 
and capricious; (B) the State does not 
need such State standards to meet 
compelling and extraordinary 
conditions; or (C) such State standards 
and accompanying enforcement 
procedures are not consistent with 
section 202(a) of the Act. In previous 
waiver decisions, EPA has stated that 

Congress intended EPA’s review of 
California’s decision-making be narrow. 
This has led EPA to reject arguments 
that are not specified in the statute as 
grounds for denying a waiver: 

The law makes it clear that the waiver 
requests cannot be denied unless the specific 
findings designated in the statute can 
properly be made. The issue of whether a 
proposed California requirement is likely to 
result in only marginal improvement in air 
quality not commensurate with its cost or is 
otherwise an arguably unwise exercise of 
regulatory power is not legally pertinent to 
my decision under section 209, so long as the 
California requirement is consistent with 
section 202(a) and is more stringent than 
applicable Federal requirements in the sense 
that it may result in some further reduction 
in air pollution in California.15 

Thus, my consideration of all the 
evidence submitted concerning a waiver 
decision is circumscribed by its 
relevance to those questions that I may 
consider under section 209(b). 

B. Deference to California 
In previous waiver decisions, EPA has 

recognized that the intent of Congress in 
creating a limited review based on the 
section 209(b)(1) criteria was to ensure 
that the federal government did not 
second-guess state policy choices. This 
has led EPA to state: 

It is worth noting * * * I would feel 
constrained to approve a California approach 
to the problem which I might also feel unable 
to adopt at the federal level in my own 
capacity as a regulator. The whole approach 
of the Clean Air Act is to force the 
development of new types of emission 
control technology where that is needed by 
compelling the industry to ‘‘catch up’’ to 
some degree with newly promulgated 
standards. Such an approach * * * may be 
attended with costs, in the shaped of reduced 
product offering, or price or fuel economy 
penalties, and by risks that a wider number 
of vehicle classes may not be able to 
complete their development work in time. 
Since a balancing of these risks and costs 
against the potential benefits from reduced 
emissions is a central policy decision for any 
regulatory agency under the statutory scheme 
outlined above, I believe I am required to 
give very substantial deference to California’s 
judgments on this score.16 

EPA has stated that the text, structure, 
and history of the California waiver 
provision clearly indicate both a 
congressional intent and appropriate 
EPA practice of leaving the decision on 
‘‘ambiguous and controversial matters of 
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following this statement, in the same paragraph of 
the GHG waiver decision, states ‘‘EPA’s past waiver 
decisions have consistently made clear that: ‘‘[E]ven 
in the two area concededly reserved for Federal 
judgment by this legislation—the existence of 
compelling and extraordinary conditions and 
whether the standards are technologically feasible— 
Congress intended that the standards of EPA review 
of the State decision to be a narrow one.’’ 

public policy’’ to California’s 
judgment.17 

The House Committee Report 
explained as part of the 1977 
amendments to the Clean Air Act, 
where Congress had the opportunity to 
restrict the waiver provision, it elected 
instead to explain California’s flexibility 
to adopt a complete program of motor 
vehicle emission controls. The 
amendment is intended to ratify and 
strengthen the California waiver 
provision and to affirm the underlying 
intent of that provision, i.e., to afford 
California the broadest possible 
discretion in selecting the best means to 
protect the health of its citizens and the 
public welfare.18 

C. Burden of Proof 
In Motor and Equip. Mfrs Assoc. v. 

EPA, 627 F.2d 1095 (D.C. Cir. 1979) 
(MEMA I), the U.S. Court of Appeals 
stated that the Administrator’s role in a 
section 209 proceeding is to: 
consider all evidence that passes the 
threshold test of materiality and * * * 
thereafter assess such material evidence 
against a standard of proof to determine 
whether the parties favoring a denial of the 
waiver have shown that the factual 
circumstances exist in which Congress 
intended a denial of the waiver.19 

The court in MEMA I considered the 
standards of proof under section 209 for 
the two findings necessary to grant a 
waiver for an ‘‘accompanying 
enforcement procedure’’ (as opposed to 
the standards themselves): (1) 
Protectiveness in the aggregate and (2) 
consistency with section 202(a) 
findings. The court instructed that ‘‘the 
standard of proof must take account of 
the nature of the risk of error involved 
in any given decision, and it therefore 
varies with the finding involved. We 
need not decide how this standard 
operates in every waiver decision.’’ 20 

The court upheld the Administrator’s 
position that, to deny a waiver, there 
must be ‘clear and compelling evidence’ 
to show that proposed procedures 
undermine the protectiveness of 
California’s standards.21 The court 
noted that this standard of proof also 
accords with the congressional intent to 
provide California with the broadest 
possible discretion in setting regulations 
it finds protective of the public health 
and welfare.22 

With respect to the consistency 
finding, the court did not articulate a 

standard of proof applicable to all 
proceedings, but found that the 
opponents of the waiver were unable to 
meet their burden of proof even if the 
standard were a mere preponderance of 
the evidence. As we explained in the 
GHG waiver decision, although MEMA 
I did not explicitly consider the 
standards of proof under section 209 
concerning a waiver request for 
‘‘standards,’’ as compared to 
accompanying enforcement procedures, 
there is nothing in the opinion to 
suggest that the court’s analysis would 
not apply with equal force to such 
determinations. 23 EPA’s past waiver 
decisions have consistently made clear 
that: ‘‘[E]ven in the two areas 
concededly reserved for Federal 
judgment by this legislation—the 
existence of compelling and 
extraordinary’ conditions and whether 
the standards are technologically 
feasible—Congress intended that the 
standards of EPA review of the State 
decision to be a narrow one.’’24 

Finally, opponents of the waiver bear 
the burden of showing that the criteria 
for a denial of California’s waiver 
request has been met. As found in 
MEMA I, this obligation rests firmly 
with opponents of the waiver in a 
section 209 proceeding, holding that: 
‘‘[t]he language of the statute and it’s 
legislative history indicate that 
California’s regulations, and California’s 
determinations that they must comply 
with the statute, when presented to the 
Administrator are presumed to satisfy 
the waiver requirements and that the 
burden of proving otherwise is on 
whoever attacks them. California must 
present its regulations and findings at 
the hearing and thereafter the parties 
opposing the waiver request bear the 
burden of persuading the Administrator 
that the waiver request should be 
denied.’’ 25 

The Administrator’s burden, on the 
other hand, is to make a reasonable 
evaluation of the information in the 
record in coming to the waiver decision. 
As the court in MEMA I stated, Ahere, 
too, if the Administrator ignores 
evidence demonstrating that the waiver 
should not be granted, or if he seeks to 
overcome that evidence with 
unsupported assumptions of his own, 
he runs the risk of having his waiver 
decision set aside as ‘arbitrary and 
capricious.’’ 26 Therefore, the 
Administrator’s burden is to act 
‘‘reasonably.’’27 

D. Comments Received on EPA’s 
Application of the Section 209(b) 
Criteria 

The Dealers provided a series of 
suggestions on several threshold issues 
for how EPA should evaluate CARB’s 
ACC waiver request. While the ACC 
regulatory components are interrelated, 
the Dealers state that EPA should 
evaluate them separately by applying 
each of the three waiver criteria under 
section 209(b).28 

This commenter also suggests that it 
is CARB’s burden to make a 
determination that its standards are at 
least as protective of the public health 
and welfare as any applicable federal 
standards, and to determine that the 
standards are technologically feasible.29 
This commenter also suggests that 
Congress allowed for a limited waiver 
only if California is able to show that its 
standards are necessary to address ‘‘the 
unique problems facing [the state] as a 
result of its climate and topography.’’ 30 

In addition, the Dealers suggest that a 
decision to deny a CARB waiver request 
only need meet a ‘‘preponderance of the 
evidence’’ standard. This commenter 
maintains that such a standard would 
preserve the traditional presumption in 
favor of CARB’s protectiveness 
determination while affording EPA or 
those opposed to the waiver the ability 
to uphold section 209’s general 
preemption. The commenter suggests 
that EPA mischaracterizes the MEMA 
decision within its prior GHG waiver 
decision when EPA stated ‘‘there is 
nothing in the opinion to suggest that 
the court’s analysis would not apply 
with equal force to such 
determinations.’’ 31 The commenter 
states that because the Court opined that 
the ‘‘preponderance of the evidence 
standard governs the inquiry into 
technological feasibility,’’ and the Court 
determined that the appropriate 
standard of proof ‘‘must take into 
account the nature of risk of error 
involved in any given decision’’ it is 
therefore appropriate that EPA must use 
its discretion to determine the 
appropriate standard when evaluating a 
waiver request under each element of 
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Section 209(b). To settle the question of 
the appropriate burden of proof the 
commenter cites International Harvester 
v. Ruckelshaus wherein the decision 
over burden of proof is informed by an 
analysis that balances the cost of a 
wrong decision on feasibility against the 
gains of a correct one: ‘‘These costs 
include the risk of grave maladjustments 
* * * and the impact on jobs and the 
economy from a decision which is only 
partially accurate * * * against the 
environmental savings.’’ 

With regard to the Dealers’ first 
suggestion that EPA should separately 
apply the waiver criteria to each of the 
ACC regulatory components (e.g., GHG 
emission standards and ZEV), EPA 
notes that each part of CARB’s 
regulations are subject to EPA waiver 
review. As such, by today’s decision we 
address any adverse comments in that 
regard. However (and as explained in 
further detail under EPA’s analysis of 
each waiver criteria below), we believe 
the Dealers fundamentally 
misunderstand the specific language of 
the section 209(b), its congressional 
history, and EPA’s past administrative 
waiver practice. For example, although 
EPA would typically examine whether 
CARB’s regulation of each pollutant is 
as stringent as any applicable federal 
standard, we nevertheless recognize 
both the statutory language and 
legislative history that requires EPA to 
consider the protectiveness of a CARB 
standard ‘‘in the aggregate’’ of all 
emission standards covering that 
particular industry category (e.g., light- 
duty vehicles, etc). Furthermore, under 
the second waiver criterion of section 
209(b), EPA continues to evaluate 
whether those opposed to a waiver have 
demonstrated that CARB no longer 
experiences compelling and 
extraordinary conditions. As such, for 
any standard or set of standards 
presented to EPA for waiver 
consideration, EPA’s evaluation 
continues to be whether CARB has a 
need for its motor vehicle emission 
program to address the underlying 
compelling and extraordinary 
conditions. This is further explained in 
our discussion of this waiver criterion. 
Similarly, although the Dealers might 
suggest that EPA only be obligated to 
determine whether each of CARB’s ACC 
regulatory components, in isolation, is 
consistent with section 202(a) we 
believe the better approach is to 
determine the technological feasibility 
of each standard in the context of the 
entire regulatory program for the 
particular industry category. In this 
case, we believe CARB has in fact 
recognized the interrelated, integrated 

approach the industry must take in 
order to address the regulatory 
components of the ACC program. As 
noted above, the House Committee 
Report explained as part of the 1977 
amendments to the Clean Air Act that 
California was to be afforded flexibility 
to adopt a complete program of motor 
vehicle emission controls (emphasis 
added). As such, EPA believes that 
Congress intended EPA to afford 
California the broadest possible 
discretion in selecting the best means to 
protect the health of its citizens and the 
public welfare.32 EPA believes this 
intent extends to CARB’s flexibility in 
designing its motor vehicle emission 
program and evaluating the aggregate 
effect of regulations within the program. 

With regard to CARB’s initial burden 
in submitting a waiver request to EPA, 
we believe this commenter misreads 
both section 209(b) along with the case 
law and legislative history it cites. 
California is only required to make a 
protectiveness finding as a threshold 
matter before submitting its waiver 
request to EPA. Section 209(b) of the 
Clean Air Act plainly states that ‘‘The 
Administrator shall, * * *, waive 
application of this section* * *., if the 
State determines that the State 
standards will be, in the aggregate, at 
least as protective of public health and 
welfare as applicable Federal standards. 
No such waiver shall be granted if the 
Administrator finds that * * *.’’ 
Nothing on the face of section 209(b) 
requires California to make affirmative 
findings or showings under section 
209(b)(1)(B) or (C). The MEMA I 
decision cited to by the commenter does 
not support the suggestion that CARB 
must initially make an affirmative 
determination or showing beyond the 
protectiveness determination. Of course, 
whether or not CARB has such a 
burden, CARB has clearly provided in 
its initial waiver request considerable 
support for its view that its waiver 
request meets the requirements of 
section 209(b)(1)(B) and (C).33 

EPA continues to believe that the 
burden of proof for each waiver criteria 
lies on the opposing party. As earlier 
explained, this is inherent in the 
statutory provision that requires EPA to 
grant a waiver unless it makes one of the 
specific negative findings listed in 
section 209(b)(1). 
The language of the statute and its legislative 
history indicate that California’s regulations, 
and California’s determination that they 
comply with the statute, when presented to 

the Administrator are presumed to satisfy the 
waiver requirements and that the burden of 
proving otherwise is on whoever attacks 
them. California must present its regulations 
and findings at the hearing, and thereafter the 
parties opposing the waiver request bear the 
burden of persuading the Administrator that 
the waiver request should be denied.34 

Further, pertinent legislative history 
evinces Congressional intent to place 
the burden of proof on the party 
opposing a waiver. This appears most 
dramatically from the debates on the 
floor of the House over two alternative 
versions of the statutory language. One, 
sponsored by the relevant legislative 
committee, would have permitted the 
federal government, upon application 
showing by California, to set special 
California standards if certain 
conditions were met. The second, which 
was sponsored by the entire California 
delegation, see 113 Cong. Rec. H 14428 
(Cong. Moss) (daily ed. Nov. 2, 1967), 
and eventually adopted on the floor, 
would have required the federal 
government to waive preemption of 
standards promulgated by California 
unless certain findings were made. 
Despite the understandable efforts of 
some sponsors of the committee 
language to portray the differences 
between the two versions as purely 
verbal the majority of the House clearly 
disagreed. 113 Cong. Rec. H 14404 
(Cong. Herlong); H 14432 (Cong. Rogers) 
(daily ed. Nov. 2, 1967). Sponsors of the 
language eventually adopted (the 
language sponsored by the California 
delegation) referred repeatedly to their 
intent to make sure that no ‘‘Federal 
bureaucrat’’ would be able to tell the 
people of California what auto emission 
standards were good for them, as long 
as they were stricter than Federal 
standards. 113 Cong. Rec. H 14393 
(Cong. Sess); H 14395 (Cong. Smith); H 
14396 (Cong. Holffield); H 14399 (Cong. 
Hosmer); H 14408 (Cong. Roybal); H 
14409 (Cong. Reinicke); H 14429 (Cong. 
Wlson) (daily ed. Nov. 2, 1967). Thus, 
at the close of the debate, the House 
rejected language that would have 
imposed the burden of proof on 
California and instead accepted 
language that which places the burden 
on those who allege, in effect, that 
EPA’s GHG emission standards are 
adequate to California’s needs. They 
also viewed the change as necessary to 
their intent to preserve the California 
state auto emission control program in 
its original form, see HR. Rep. No. 728, 
90th Cong. 1st Se. 96–97 (1967) 
(separate views of Congressmen Moss 
and Van Deerlin), 113 Cong. Rec. H 
14415 (daily ed. Nov. 2, 1967) (Cong. 
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Van Deerlin) and to continuing the 
national benefits that might flow from 
allowing California to continue to act as 
a pioneer in this field. 113 Cong. Rec. 
H 14407 (Cong. Moss) (daily ed. Nov. 2, 
1967); S 16395 (daily ed. Nov. 14, 1967) 
(Senator Murphy). These points had 
also previously been made by the Senate 
Public Works Committee in reporting 
out waiver language identical to that 
eventually adopted by the House. S. 
Rep. No. 403, 90th Cong. 1st Sess. 32– 
33 (1967). 

As also explained in MEMA I: 
Legislative history makes clear that the 
burden of proof lies with the parties favoring 
denial of the waiver. Petitioners lost the 
battle they now wage twelve years ago when 
Congress specifically declined to adopt a 
provision which would have imposed on 
California the burden to demonstrate that it 
met the waiver requirements. As noted, the 
Senate version of the Air Quality Act of 1967 
contained the language which was ultimately 
adopted by Congress. It vested the power to 
make the protectiveness determination in 
California and sharply restricted the 
Secretary’s role in a waiver proceeding. The 
Senate Report explained that under the 
proposal the ‘‘Secretary is required to waive 
application unless he finds’’ one of the 
factual circumstances set out in section 
209(b)(1)(A)–(C). S. Rep. No. 403, 90th Cong., 
1st Sess. 33 (1967). 

Finally, with regard to the Dealers’ 
arguments about the burden of proof, we 
believe it necessary to differentiate 
between two separate questions: 1) who 
has the burden of proof; and 2) what is 
the appropriate level of proof? A 
discussion of who holds the burden of 
proof is addressed above. Below is a 
discussion regarding the appropriate 
‘‘level’’ of proof. EPA agrees with the 
Dealers that EPA has the discretion to 
determine the appropriate level of proof, 
and we are guided by the language of 
the statute, relevant case law, and our 
prior administrative practice. 

With regard to the standard of proof 
applicable to CARB’s protectiveness 
determination, EPA rejects any 
contention that the standard should be 
anything other than ‘‘clear and 
compelling evidence.’’ The language of 
section 209(b)(1)(A) requires that the 
Administrator find that CARB’s 
protectiveness determination is 
‘‘arbitrary and capricious’’ suggesting 
that EPA or others that may oppose the 
waiver must demonstrate that CARB’s 
factual findings lacked any acceptable 
reasoning. As noted above, the MEMA I 
court upheld the Administrator’s 
position that, to deny a waiver, there 
must be ‘clear and compelling evidence’ 
to show that proposed procedures 
undermine the protectiveness of 

California’s standards.35 The court 
noted that this standard of proof also 
accords with the congressional intent to 
provide California with the broadest 
possible discretion in setting regulations 
it finds protective of the public health 
and welfare.36 EPA believes there is no 
reason to jettison the precedent along 
with its past administrative waiver 
practice merely because CARB seeks a 
waiver for ‘‘standards’’ as opposed to 
‘‘accompanying enforcement 
procedures.’’ 

With respect to the second and third 
waiver criteria of section 209(b); 
however, EPA is also guided by the 
principles of deference noted above and 
by case law, as explained below in 
EPA’s examination of technological 
feasibility. As the commenter notes, in 
the GHG waiver EPA reasoned that 
MEMA I’s holding on the applicable 
standard of proof should be extended to 
waiver of standards. EPA continues to 
believe that it is appropriate to impose 
a standard of preponderance of evidence 
on the proponent of denial of a waiver 
of standards, for the second and third 
waiver criteria. This standard would 
also be similar to the standard in civil 
matters. ‘‘This view of the standard of 
proof dictates the standard normally 
adopted in civil matters, a 
preponderance of the evidence.’’ 37 EPA 
also believes that it should apply such 
a standard in a way that accords with 
congressional intent to provide 
California with the broadest possible 
discretion in setting regulations that it 
finds protective of the public health and 
welfare 38 while limiting EPA’s review 
to a narrow role that provides 
substantial deference to the State.39 

Further, EPA agrees with the 
commenter that in making its 
determination, EPA should be mindful 
of the risk of error involved.40 But this 
does not change the burden of proof. 
‘‘The Administrator is not entitled to 
ignore the evidence adduced at the 
hearing. He must consider all evidence 
that passes the threshold test of 
materiality and he must thereafter assess 
such material evidence against a 
standard of proof to determine whether 
the parties favoring a denial of the 
waiver have shown that the factual 
circumstances exist in which Congress 
intended denial of the waiver.’’ 41 

In sum, based on the statutory 
structure of section 209(b)(1) and 

legislative history, the burden of proof 
falls on those who wish EPA to deny the 
waiver. 

IV. California’s Within the Scope 
Request for its Zero Emission Vehicle 
Amendments 

CARB’s waiver request sought 
confirmation from EPA that the ZEV 
amendments (2012 ZEV Amendments), 
as they relate to 2017 and prior MYs are 
within the scope of existing waivers. 
The ACC waiver request also sought 
confirmation that the 2012 ZEV 
amendments as they relate to 2018 and 
later MYs are within the scope of 
existing waivers, or, in the alternative, 
meets the criteria for a full waiver. 

A. Chronology 
California’s initial ZEV program was 

included as part of its first low-emission 
vehicle program known as LEV I. The 
ZEV component of this program had a 
ZEV sales requirement starting with the 
1998 MY and phasing in to a 10 percent 
sales requirement by the 2003 MY. EPA 
issued a waiver of preemption for these 
regulations on January 13, 1993.42 
CARB subsequently amended the ZEV 
regulations in March, 1996, by 
eliminating the ZEV sales requirement 
for the 1998–2002 MYs and retaining 
the 10 percent sales requirement for the 
2003 and later MYs. EPA issued a 
within the scope determination for these 
amendments on January 5, 2001.43 
CARB again amended the ZEV 
regulations in 1999, 2001, and 2003 and 
on December 21, 2006, EPA waived 
preemption for these amendments 
through the 2011 MY.44 The 2006 EPA 
action included a within the scope 
decision for certain components of the 
regulations and a full waiver 
authorization for other components. 
Specifically, EPA determined that 
certain provisions of the 1999–2003 
amendments to the ZEV regulations 
affecting 2006 and prior MYs were 
within the scope of previous waivers of 
preemption. EPA’s 2006 decision 
concurrently granted California’s 
request for a waiver of preemption to 
enforce certain provisions of the ZEV 
regulations as they affected 2007 
through 2011 MY vehicles. EPA also 
stated that that although we believed it 
appropriate to grant a full waiver of 
preemption for the 2007 MY, we also 
believed it appropriate to consider the 
2007 MY regulations (with one 
exception noted) as within the scope of 
previous waivers of preemption, as they 
applied to certain vehicles that were 
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45 76 FR 61095 (October 3, 2011). 

already subject to the pre-existing ZEV 
regulations. The 2006 waiver decision 
did not make any findings or 
determinations with regard to CARB’s 
ZEV regulations as they pertained to the 
2012 and later MYs. On October 3, 2011, 
EPA determined that additional CARB 
amendments to the ZEV regulations, as 
they affected 2011 and prior MYs, were 
within the scope of previous waivers for 
the ZEV regulations (or in the 
alternative qualified for a new waiver). 
At that time EPA also granted a waiver 
allowing California to enforce the ZEV 
amendments as they affected 2012 and 
later MYs.45 

B. CARB’s ZEV Amendments 
CARB’s stated goal for the 2012 ZEV 

amendments, as they affect the ZEV 
regulation through MY 2017, was to 
make minor corrections and 
clarifications and to enable 
manufacturers to successfully meet the 
2018 and later MY ZEV requirements. 
As such, the 2012 ZEV amendments 
included compliance flexibility 
provisions, adjustment of credits and 
allowances, and the addition of a new 
vehicle category that can earn credits to 
help manufacturers satisfy their sales 
requirement. 

The compliance flexibility provisions 
include several modifications to the 
ZEV program credit and travel 
provisions. The limitations on carry 
forward credits for ZEVs are removed, 
allowing for indefinite banking of ZEV 
credits. The travel provision for credits 
from ZEV sales in Section 177 states is 
extended through 2017. Travel 
provision credits limit the credits 
manufacturers need to generate to those 
necessary for California, no matter how 
many states adopt the ZEV program 
under Section 177. Vehicles sold in 
section 177 states generate credits for 
California and vice versa under the 
travel provisions. The travel provision 
amendments allow for the continued 
travel of ZEV credits through MY 2017. 
Carry forward credits for ZEVs were 
previously limited to two additional 
model years. This limitation is removed 
by the 2012 amendments, allowing 
manufacturers to bank credits for all 
future model years. This modification is 
a flexibility to enable automakers to 
comply with the 2018 and later 
provisions. 

In addition, the 2012 ZEV 
amendments provide for an adjustment 
of credits and allowances to incentivize 
longer-term technology. For example, 
the credits for Type V ZEVs (fuel cell 
vehicles with range of 300 miles or 
greater) are increased. Finally, the 2012 

ZEV amendments create the addition of 
a new vehicle category that includes 
two new near-ZEV vehicle types: Type 
I.5x and Type IIx. These vehicles are 
plug-in hybrid electric vehicles (PHEVs) 
with more capable electric drive 
systems, but smaller engines that are not 
expected to be used often and have 
diminished performance. These vehicles 
can be used to meet up to one half of 
a manufacturer’s minimum ZEV credit 
requirement. These vehicles will be 
eligible for the same credits as current 
Type I.5 (2.5 credits) and Type II (3 
credits) and will qualify for travel 
provision credits through 2017. 

Separately, CARB’s stated goal for its 
2012 ZEV amendments, as they affect 
2018 and later MYs, is to achieve the 
commercialization of ZEVs and near- 
ZEVs such as PHEVs (with sales of 
approximately 15 percent of the new car 
market in California by 2025) by 
simplifying the regulation and pushing 
technology to higher volume production 
in order to achieve cost reductions. The 
amendments cover six major areas: 
increased ZEV requirements phased-in 
through 2025; the removal of 
‘‘commercialized’’ technology from the 
ZEV program; amended manufacturer 
size definitions, ownership 
requirements and transitions; a 
modified credit system, a modified 
travel provision; and a new opportunity 
for manufacturers to generate additional 
ZEV credits via over compliance with 
applicable GHG emission standards 
during this time period. 

The increased ZEV credit 
requirements are equivalent to 
approximately 15 percent ZEV and near- 
ZEV sales by 2025. This sales level is 
deemed by CARB to be the threshold at 
which costs will decrease due to volume 
effects. The credit requirement is being 
ramped up from the current program’s 
static level of 16 percent total, which 
includes PZEVs and AT PZEVs. The 
new requirement consists of a 2 percent 
minimum ZEV and 2.5 percent 
minimum TZEV (4.5 percent total) 
requirement, ramping up to 16 percent 
minimum ZEV and 6 percent minimum 
TZEV (22 percent total) requirement in 
2025 and beyond. The 2012 ZEV 
amendment revisions to credit 
calculations for ZEVs and TZEVs result 
in a projected market share of 15.4 
percent of new sales in 2025. 

Under the previous ZEV mandate, 
credits were allowed for PZEV-certified 
vehicles and HEVs which are not 
plugged in. CARB is removing these 
vehicle types from the credit scheme in 
MY 2018 and later. Remaining credits 
that are banked can continue to be used, 
but with discounts and caps applied. 

Manufacturer size definitions have 
been amended to apply full ZEV 
mandate to all but the smallest 
manufacturers. Manufacturer sales 
volumes will be combined if joint 
ownership exceeds 33.4 percent and the 
transition period for manufacturers 
changing size categories has been 
modified. Under this system, 97 percent 
of the light-duty market will be covered 
by the ZEV mandate. 

Currently, manufacturers with sales 
volumes exceeding 60,000 units in 
California are classified as large volume 
manufacturers (LVM). This modification 
reduces the threshold to 20,000 units, 
which will bring most manufacturers 
under the full ZEV mandate. This 
modification is being made because 
many of these current intermediate 
vehicle manufactures (IVMs) have a 
large market presence outside 
California. Remaining IVMs will be 
allowed to comply with the ZEV 
mandate with no restrictions on ZEV 
technology type, meaning an IVM can 
fully comply with TZEVs, but not 
PZEVs or AT PZEVs. 

Additionally, ownership thresholds 
for treatment of automakers as one 
entity are being modified to more 
closely align them with GHG fleet 
regulations and changes are being made 
to the lead time provisions as 
manufacturers move between size 
classes. 

CARB also modified its credit system. 
ZEV credits are based on range and 
technology reflecting utility of the 
vehicle and expected timing for 
commercialization. BEVs with a 50-mile 
range earn one credit and FCVs with 
350 miles of range earn four credits 
each. Up to half a manufacturer’s credit 
requirement may be met with more 
capable PHEVs which are meant to 
operate mainly as EVs, but are equipped 
with a small range-extending engine. 

TZEVs, which are essentially PHEVs 
of the type available today such as the 
Chevrolet Volt have simplified credits 
based on electric range and a minimum 
requirement of 10 miles all-electric on 
the US06 test cycle. The TZEV credit 
ranges from a minimum of 0.2 to a 
maximum of 1.3 with a greater than 80 
mile range. 

Excess credits earned and banked 
from PZEVs and AT PZEVs will be 
discounted in 2018 and later years. 
Their use will then be limited to 25 
percent of a manufacturer’s TZEV 
requirement. No portion of the ZEV 
requirement may be met with banked 
credits. Smaller manufacturers (IVMs) 
will not have their credits capped for 
2018 or 2019. In 2020 and later, the IVM 
cap will be 25 percent, but applied to 
their combined ZEV/TZEV requirement. 
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46 Decision Document accompanying waiver 
determination in 71 FR 78190 (December 28, 2006). 

47 CARB Resolution 12–11 at EPA–HQ–OAR– 
2012–0562–0005. 

CARB has also modified the credit 
levels for various ZEV types. The 
current tiered CARB system, which 
encouraged manufacturers to design 
vehicles to meet a given range threshold 
is replaced with an equation that 
calculates credits based on the UDDS 
electric driving range. 

In addition, CARB has modified its 
‘‘travel provisions.’’ The travel 
provision, which allows for the sale of 
a qualifying vehicle in a Section 177 
state to count towards a manufacturer’s 
credit requirement in California, ends 
for BEVs after 2017. Since FCVs are far 
behind BEVs in development and 
market penetration, travel credits are 
extended for FCVs. California intends to 
extend travel credits until sufficient 
refueling infrastructure exists to support 
FCVs in the market. 

Lastly, the 2012 ZEV amendments 
provide that automakers who over 
comply with the LEVIII GHG standard 
may use the extra GHG reductions to 
offset a portion of their ZEV 
requirement in MYs 2018 through 2021. 
Manufacturers may offset 50 percent of 
their ZEV mandate in 2018, ramping 
down to 30 percent in 2021, subject to 
certain requirements. 

C. EPA’s Determination Regarding the 
Appropriateness of CARB’s Within the 
Scope Request for the 2012 ZEV 
Amendments 

CARB primarily relies upon EPA’s 
prior waiver and within the scope 
findings to demonstrate the 
appropriateness of applying the within 
the scope criteria to its 2012 ZEV 
amendments. In EPA’s 2006 waiver 
determination, EPA stated that it will 
conduct a two-part inquiry when 
considering whether CARB amendments 
to a previously waived regulation fall 
within the scope of the previously 
granted waiver or whether the 
amendments require a new waiver: 

EPA believes it is important to distinguish 
between the threshold issue of whether 
CARB’s amendments should be subjected to 
either the within-the-scope criteria or the full 
waiver, and separately determining whether 
the same amendments actually meet the 
applicable criteria for actually confirming the 
within-the-scope request or granting a full 
waiver of federal preemption. 

In determining the threshold question, EPA 
will consider whether the amendments make 
minor technical revisions or provide 
compliance flexibility on the one hand or 
whether the amendments add new or more 
stringent pollutant standards or new motor 
vehicle categories on the other.46 

With regard to the 2017 and earlier 
MYs, following the precedent noted 

above, CARB maintains that the 2012 
ZEV amendments create no new issues 
affecting the previous waiver 
determinations concerning the ZEV 
program and that the 2012 ZEV 
amendments do not undermine CARB’s 
original protectiveness determination 
and the ZEV regulations remain 
consistent with section 202(a). With 
regard to the 2018 and later MYs, CARB 
maintains that the within the scope 
criteria are appropriate since the overall 
ZEV credit requirement for MYs 2018 
through 2022 is less burdensome than 
the currently waived program. 

EPA received comment from the 
Manufacturers stating agreement that 
the amendments to the MYs 2009 
through 2017 ZEV regulations qualify 
for a within the scope determination 
since the amendments increase the 
flexibility available to manufacturers to 
comply with those standards and 
otherwise lessen the burdens placed on 
manufacturers. However, the 
Manufacturers did not agree that the 
amendments to the ZEV regulation for 
2018 and later MYs properly fall under 
the within the scope review. The 
commenter notes that in addition to the 
increase in the minimum ZEV credit 
requirements in 2018 MY and beyond, 
the CARB amendments also eliminate 
certain vehicle types (e.g., PZEVs and 
AT PZEVs) that were previously 
accepted towards compliance with the 
ZEV requirements during this time 
period. In addition, the Manufacturer 
notes that the changes to CARB’s travel 
provisions are significant and raise 
serious compliance concerns. 

The Dealers commented generally that 
the ZEV waiver should be denied, but 
raised no specific concerns about a 
within-the-scope determination for MYs 
2012–2017. 

Therefore, EPA has received no 
explicit comment suggesting that EPA 
reject CARB’s request for confirmation 
that EPA evaluate the 2012 ZEV 
amendments as they affect the 2017 MY 
and earlier. EPA believes that it is 
appropriate to evaluate such 
amendments (which provide 
compliance flexibilities) under the 
within the scope criteria and applies 
such criteria below. However, with 
respect to the 2018 and later MYs, EPA 
agrees with the commenters that CARB’s 
2012 ZEV amendments have, in total, 
added to the level of stringency and 
compliance obligations. Therefore, EPA 
does not believe it is appropriate to 
apply within the scope analysis to the 
ZEV amendments as they apply in the 
2018 and later MYs. As explained 
below, because EPA is applying the full 
waiver criteria for the 2012 ZEV 
amendments as they pertain to the 2018 

and later MYS, EPA will in the 
alternative also examine the revisions 
for the 2017 and earlier MYs using the 
full waiver criteria. 

D. Application of the Within the Scope 
Waiver Criteria to CARB’s 2012 ZEV 
Amendments Regarding 2017 and 
Earlier MYs 

1. Public Health and Welfare 
Under section 209(b)(1)(A) of the Act, 

EPA cannot grant a waiver if the Agency 
finds that CARB was arbitrary and 
capricious in its determination that its 
State standards are, in the aggregate, at 
least as protective of public health and 
welfare as applicable federal standards. 
Similarly, under the criteria for a within 
the scope determination, the CARB 
amendments to an existing program may 
be considered within-the-scope of a 
previously granted waiver provided that 
the amendments do not undermine 
California’s determination that its 
standards in the aggregate are as 
protective of public health and welfare 
as applicable Federal standards. Thus, 
in the within the scope context CARB 
may rely on the ‘‘protectiveness 
determination’’ that the Board made at 
the time of the initial regulations (the 
regulations which subsequently 
received a waiver of federal preemption 
from EPA) and then CARB must only 
demonstrate why the protectiveness 
determination has not been undermined 
by CARB’s amendments or any other 
intervening events such as the adoption 
of EPA regulations since the initial 
waiver of federal preemption. 

CARB asserts that its 2012 ZEV 
amendments as applied to MYs 2009 to 
2017 are a critical component of the 
ACC package that will result in fleet 
standards that are at least as protective 
as would exist under federal standards. 
The Board resolved ‘‘that the Board 
hereby determines that the proposed 
regulations approved for adoption 
herein will not cause the California 
motor vehicle emission standards, in the 
aggregate, to be less protective of public 
health and welfare than applicable 
federal standards.’’ 47 

EPA received no comments suggesting 
that CARB’s request should be denied 
on the basis of CARB failing to meet its 
burden associated with the 
protectiveness findings under section 
209(b)(1)(A) of the Clean Air Act. 

Therefore, based on the record before 
us, we cannot find that CARB’s 2012 
ZEV amendments, as the affect 2017 and 
earlier MYs, would undermine CARB’s 
prior protectiveness determinations nor 
would it cause the California motor 
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48 See MEMA I, at 1126. 
49 CARB waiver request at 29, citing 40 CFR 

86.1811–04(n). 

50 In situations where there are no Federal 
standards directly comparable to the specific 
California standards under review, the analysis then 
occurs against the backdrop of previous waivers 
which determined that the California program was 
at least as protective of the federal program ((LEV 
II + ZEV) + GHG). See 71 FR 78190 (December 28, 
2006), Decision Document for Waiver of Federal 
Preemption for California Zero Emission Vehicle 
(ZEV) Standards (December 21, 2006). 

51 36 FR 17458 (Aug. 31, 1971). (‘‘The law makes 
it clear that the waiver requests cannot be denied 
unless the specific finding designated in the statute 
can properly be made. The issue of whether a 
proposed California requirement is likely to result 
in only marginal improvement in air quality not 
commensurate with its cost or is otherwise an 
arguably unwise exercise of regulatory power is not 
legally pertinent to my decision under section 209, 
so long as the California requirement is consistent 
with section 202(a) and is more stringent than 
applicable Federal requirements in the sense that it 
may result in some further reduction in air 
pollution in California.’’). The ‘‘more stringent’’ 
standard expressed here in 1971 was superseded by 
the 1977 amendments to section 209, which 
established that California’s standards must be, in 
the aggregate, at least as protective of public health 
and welfare as applicable Federal standards. The 
stringency standard remains, though, in section 
209(b)(2). 

vehicle emission standards, in the 
aggregate, to be less protective of public 
health and welfare than applicable 
federal standards. 

2. Consistency With Section 202(a) 

Under section 209(b)(1)(C), EPA 
cannot grant California its waiver 
request if the Agency finds that 
California standards and accompanying 
enforcement procedures are not 
consistent with section 202(a) of the 
Clean Air Act. Previous waivers of 
federal preemption have stated that 
California’s standards are not consistent 
with section 202(a) if there is 
inadequate lead time to permit the 
development of technology necessary to 
meet those requirements, given 
appropriate consideration to the cost of 
compliance within that time. 
California’s accompanying enforcement 
procedures would also be inconsistent 
with section 202(a) if the federal and 
California test procedures were 
inconsistent. 

The scope of EPA’s review of whether 
California’s action is consistent with 
section 202(a) is narrow. EPA has 
previously found that the determination 
is limited to whether those opposed to 
the waiver have met their burden of 
establishing that California’s standards 
are technologically infeasible, or that 
California’s test procedures impose 
requirements inconsistent with the 
federal test procedure.48 

As previously noted, CARB maintains 
that the 2012 ZEV amendments, as they 
pertain to the 2017 and previous MYs, 
provide manufacturers with additional 
flexibility without increasing on balance 
the overall stringency of the preexisting 
ZEV requirements. EPA has received no 
comments explicitly questioning the 
feasibility of the amendments as they 
apply to these MYs. In the discussion 
below, EPA addresses the limited 
comments regarding the technological 
feasibility concerns with regard to 2018 
and later MYs and EPA provides further 
analysis of the general technological 
feasibility concerns in the full waiver 
discussion. With regard to whether test 
procedures are consistent, CARB notes 
that the federal Tier 2 regulations 
require manufacturers to measure 
emissions from ZEVs in accordance 
with the California test procedures.49 In 
addition, EPA has not received 
comment suggesting the test procedures 
are inconsistent. Therefore, based on the 
record before us, we cannot deny 
CARB’s within the scope request for 

2017 and prior MYs based on an 
inconsistency with section 202(a). 

3. New Issues 
As noted above, included in the 

within the scope criteria, is a 
determination of whether the 
amendments raise new issues affecting 
the previous waiver decisions. As 
previously noted, EPA examines any 
new information when reviewing 
whether CARB’s amendments affect the 
ZEV program’s consistency with section 
202(a). If the amendments had increased 
the stringency of the standards upon the 
manufacturers (for the specific model 
years being reviewed in the within the 
scope analysis), or if the amendments 
had regulated or subjected new types of 
vehicles to be included in the ZEV 
program (or in this instance regulated 
the same vehicle types but for model 
years not previously waived by EPA), or 
added additional pollutants to the 
program, then likely new issues would 
have been created. However, in this 
instance no party has presented 
evidence that new issues exist for MYs 
2017 and earlier as a result of the 2012 
ZEV amendments. Therefore, EPA 
cannot deny CARB’s request for a 
within the scope determination for MYs 
2017 and earlier based on this criterion. 

Therefore, based on the record before 
us, we cannot deny CARB’s request for 
confirmation that its 2012 ZEV 
amendments, as they affect the 2017 and 
earlier MYs, are within the scope of 
previous waiver determinations. As 
such, we confirm CARB’s request 
regarding the 2012 ZEV amendments as 
they affect 2017 and earlier MYs. 

V. Consideration of Advanced Clean 
Car Regulations Under the Full Waiver 
Criteria 

CARB’s ACC program regulations 
include revisions to both California’s 
LEV and ZEV programs. CARB’s request 
seeks a waiver of preemption under 
section 209(b) of the Clean Air Act 
(CAA), 42 U.S.C. 7543(b) for the 
revisions to the LEV III program. 
CARB’s request also seeks a waiver for 
the ZEV amendments included in the 
ACC program regulations. Subsequent to 
CARB’s initial ACC waiver request, 
CARB’s Executive Officer took action to 
formally adopt a ‘‘deemed to comply’’ 
regulation affecting the GHG component 
of the ACC package. CARB submitted 
this additional information to EPA and 
requested that EPA consider the 
‘‘deemed to comply’’ regulation as part 
of CARB’s pending ACC waiver request. 
EPA’s application of the section 209(b) 
waiver request, including the ‘‘deemed 
to comply’’ regulation, is set forth 
below. 

A. California’s Protectiveness 
Determination 

Section 209(b)(1)(A) of the Clean Air 
Act requires EPA to deny a waiver if the 
Administrator finds that California was 
arbitrary and capricious in its 
determination that its State standards 
will be, in the aggregate, at least as 
protective of public health and welfare 
as applicable Federal standards. EPA 
recognizes that the phrase ‘‘States 
standards’’ means the entire California 
new motor vehicle emissions program. 
Therefore, as explained below, when 
evaluating California’s protectiveness 
determination, EPA compares the 
California-to-Federal standards. That 
comparison is undertaken within the 
broader context of the previously 
waived California program, which relies 
upon protectiveness determinations that 
EPA have previously found were not 
arbitrary and capricious.50 

Traditionally, EPA has evaluated the 
stringency of California’s standards 
relative to comparable EPA emission 
standards.51 That evaluation follows the 
instruction of section 209(b)(2), which 
states: ‘‘If each State standard is at least 
as stringent as the comparable 
applicable Federal standard, such State 
standard shall be deemed to be at least 
as protective of health and welfare as 
such Federal standards for purposes of 
[209(b)(1)].’’ 

To review California’s protectiveness 
determination in light of section 
209(b)(2), EPA conducts its own 
analysis of the newly adopted California 
standards to comparable applicable 
Federal standards. The comparison 
quantitatively answers whether the new 
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52 In situations where there are no Federal 
standards directly comparable to the specific 
California standards under review, the analysis then 
occurs against the backdrop of previous waivers 
which determined that the California program was 
at least as protective of the federal program ((LEV 
II + ZEV) + GHG). See 71 FR 78190 (December 28, 
2006), Decision Document for Waiver of Federal 
Preemption for California Zero Emission Vehicle 
(ZEV) Standards (December 21, 2006). 

53 MEMA I, 627 F.2d at 1122. 
54 ‘‘Once California has come forward with a 

finding that the procedures it seeks to adopt will 
not undermine the protectiveness of its standards, 
parties opposing the waiver request must show that 
this finding is unreasonable.’’ MEMA I, 627 F.2d at 
1124. 

55 See CARB’s Resolution 12–11, EPA–HQ–OAR– 
2012–0562–0006 at 22. EPA notes that the CARB 
Board also resolved that it found that separate 
California standards and test procedures are 
necessary to meet compelling and extraordinary 
conditions. Id. at 23. 

56 CARBS’s waiver request at 13, citing 76 FR 
61095 (October 3, 2011), 68 FR 19811 (April 22, 
2003), and 74 FR 32744 (July 8, 2009), respectively. 

57 CARB Resolution 12–21 at 7. 
58 Id. at 10. 
59 See CARB’s Resolution 12–35; EPA–HQ–OAR– 

2012–0562–0374. 
60 Id. at p. 9. 

61 EPA–HQ–OAR–2012–0562–0374 at 3. CARB 
also notes that to the extent a manufacturer chooses 
not to exercise their National Program compliance 
option in California this would actually provide 
additional GHG benefits in California, so 
compliance in California can never yield fewer 
cumulative greenhouse gas reductions from the 
industry wide fleet certified in California. 

standards are more or less protective 
than the Federal standards. That 
comparison of the newly adopted 
California standards to the applicable 
Federal standards is conducted in light 
of prior waiver determinations. That is, 
the California-to-Federal analysis is 
undertaken within the broader context 
of the previously waived California 
program, which relies upon 
protectiveness determinations that EPA 
has not found arbitrary and 
capricious.52 

A finding that California’s 
determination was arbitrary and 
capricious under section 209(b)(1)(A) 
must be based upon ‘‘‘clear and 
compelling evidence’ to show that 
proposed [standards] undermine the 
protectiveness of California’s 
standards.’’ 53 Even if EPA’s own 
analysis of comparable protectiveness or 
that suggested by a commenter might 
diverge from California’s protectiveness 
finding, that is not a sufficient basis on 
its own for EPA to make a section 
209(b)(1)(A) finding that California’s 
protectiveness finding is arbitrary and 
capricious.54 

CARB has made a series of 
protectiveness determinations with 
regard to its ACC program. California 
made a protectiveness determination 
with regard to the 2012 ZEV and LEV 
amendments in CARB’s Resolution 12– 
11, finding that the amendments would 
not cause the California motor vehicle 
emission standards, in the aggregate, to 
be less protective of public health and 
welfare than applicable federal 
standards.55 CARB noted that this 
protectiveness determination is the 
logical extension of the comparable 
findings that were found to be sufficient 
in the analyses of California’s previous 
protectiveness determinations for its 
ZEV, LEV, and GHG regulations.56 As 

explained in CARB’s waiver request, the 
ACC program will result in reductions 
of both criteria pollutants and GHG 
emissions that, in the aggregate, are 
more protective than the pre-existing 
federal standards. CARB’s Resolution 
12–11 also sets forth the Board finding 
that ‘‘It is appropriate to accept 
compliance with the 2017 through 2025 
MY National Program as compliance 
with California’s GHG emission 
standards up through the 2017 through 
2025 MYs, once U.S. EPA issues their 
Final Rule on or after its current July 
2012 planned release, provided that the 
GHG reductions set forth in U.S. EPA’s 
December 1, 2011 Notice of Proposed 
Rulemaking for 2017 through 2025 
model year passenger vehicles are 
maintained, except that California shall 
maintain its own reporting 
requirements.’’ Further, CARB’s 
Resolution 12–21 sets forth that the 
CARB staff ‘‘prepared three separate 
Regulatory Notices * * * for these 
amendments [LEV III/GHG and ZEV] 
and presented them to the Board with 
a single coordinated analysis of 
emissions, costs, and associated 
environmental impacts and benefits.57 
CARB’s Resolution 12–21 also resolves 
that the ‘‘recitals and findings contained 
in Resolution 12–11, are incorporated 
by reference herein.’’ 58 

In addition, at the time CARB adopted 
the ‘‘deemed to comply’’ regulation, the 
CARB Board found that such 
amendments do not undermine the 
Board’s previous determination that the 
regulation’s emission standards, other 
emission related requirements, and 
associated enforcement procedures are, 
in the aggregate, at least as protective of 
public health and welfare as applicable 
federal standards and are consistent 
with section 209 of the Clean Air Act.59 
Therefore, subsequent to the finalization 
of EPA’s GHG regulation (August 31, 
2012), and as part of the CARB Board’s 
adoption of the ‘‘deemed to comply’’ 
rule on November 15, 2012, the Board 
resolved and determined ‘‘that the 
proposed regulations approved for 
adoption herein will not cause 
California motor vehicle emission 
standards, in the aggregate, to be less 
protective of public health and welfare 
than applicable federal standards.’’ 60 

With regard to criteria pollutants, 
CARB notes that the primary fleet 
average emission requirement, 
beginning in 2015, declines every year 
to a fleet average NMOG plus NOX 

emission standard of 0.030 g/mi in 
2025. CARB notes that this is clearly 
more stringent than the current federal 
Tier 2 fleet average NOX emission 
requirement with its implied fleet 
average NMOG and plus NOX 
requirement. In addition, the LEV III PM 
standards 3 mg/mi and 1 mg/mi are also 
significantly more stringent than the 
federal Tier 2 p.m. standards. CARB also 
notes that while there is no criteria 
emissions benefit with its ZEV 
requirements in terms of vehicle (tank- 
to-wheel—TTW) emissions since the 
LEV III criteria pollutant fleet standard 
is responsible for the emission 
reductions, but CARB notes that in 
terms of upstream emission impacts 
(well-to-wheel—WTW) there are 
emission reductions achieved from the 
ZEV requirements. There are no 
comparable federal standards. 

CARB also notes that with regard to 
GHG emissions, the ACC program as a 
whole would provide major reductions 
in GHG emissions (e.g., by 2025 CO2 
emissions would be reduced by almost 
14 million metric tonnes (MMT) per 
year, which is 12 percent from baseline 
levels). CARB’s ACC waiver request, 
notes that the federal GHG standards do 
not become more stringent in the 2017– 
2025 MYs, as CARB’s do. However, 
CARB states that it understands more 
stringent standards will ‘‘soon be 
finalized.’’ 

At the time the Board adopted the 
‘‘deemed to comply’’ amendments it 
had before it the ‘‘Staff Report: Initial 
Statement of Reasons demonstrating 
that if a National Program standard was 
theoretically applied only to California 
new vehicle sales alone, it might create 
a GHG deficit of roughly two million 
tons compared to the California 
standards.61 CARB notes that there 
might be a GHG emission deficit if the 
National Program applied in California, 
and thus CARB’s GHG emission 
standards are at least as stringent as the 
EPA GHG emission standards. 

1. Comments on CARB’s Protectiveness 
Determination 

The Dealers commented on CARB’s 
protectiveness determinations for both 
its GHG emission standards and its ZEV 
regulations. At the outset, NADA claims 
that EPA must conduct a separate 
preemption waiver evaluation for each 
set of standards in the ACC program 
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62 CARB submitted comment on November 14, 
2012 (CARB supplemental comment). EPA–HQ– 
OAR–2012–0562–0373. 

63 CARB’s supplemental comments at 3–4. CARB 
also references table 6.2 of its Initial Statement of 
Reasons (ISOR) that details the well to wheel 
emissions benefits of the ZEV program compared to 
the LEV III program. EPA–HQ–OAR–2012–0562– 
0008. 

(e.g., LEV III criteria pollutants, GHG, 
and ZEV). EPA notes that NADA did not 
address the preemption waiver request 
for the CARB LEV III standards. 

In the context of considering the ACC 
standards individually, NADA states 
that EPA must reject CARB’s GHG 
preemption waiver request because 
CARB’s finding is premature. NADA 
maintains that CARB has not conducted 
the necessary investigation to support is 
protectiveness determination because 
EPA has now finalized its GHG 
emission standards. NADA claims that 
CARB’s determination should measure 
the standards that exist at the time EPA 
makes its waiver decision. NADA 
contends that rather than allowing 
CARB to look at the program as a whole, 
CARB must be required to examine each 
standard before the Agency, including 
the GHG standards at issue. In the 
alternative, the commenter suggests that 
CARB’s protectiveness determination is 
arbitrary and capricious since CARB 
itself cites the absence of the federal 
GHG standards as reason for its 
protectiveness determination. Finally, 
the commenter argues that CARB’s 
conclusions are not backed by facts or 
analysis and contradict the actuality 
that emissions from other parts of the 
world and the United States affect 
global concentrations, and therefore 
concentrations in California. The 
Dealers state that it therefore follows 
that GHG concentrations in California 
will be reduced by a greater amount if 
reductions occur on a nationwide basis, 
rather than just statewide. Thus by 
definition, CARB standards for limiting 
GHG emissions from California cars are 
less protective than the applicable 
federal standards. 

CARB’s supplemental comments, in 
response to NADA’s claims, note that 
California demonstrated that it was 
reasonable for the Board to determine 
that the California standards ‘‘as 
submitted’’ are, in the aggregate, as or 
more stringent than the applicable 
federal standards.62 CARB suggests this 
was a relatively simple determination at 
the time of CARB’s June 2012 waiver 
request because: (1) EPA’s proposed 
2017–2025 MY GHG standards were not 
finalized; (2) EPA had not proposed or 
finalized a 1 mg/mile PM standard and 
other criteria pollutant improvements 
for 2015 and later MYs; and (3) EPA has 
no ZEV program that may achieve an 
additional incremental wells-to-wheels 
criteria pollutant reduction. CARB states 
that this prior and timely Board 
determination remains sound despite 

the now finalized EPA GHG standards 
because (2) and (3) remain true and 
because EPA GHG standards: (1) do not 
account for upstream GHG emissions as 
does California’s GHG program; (2) 
include vehicle multipliers for natural 
gas vehicles, effectively diluting federal 
standards vis a vis California’s; and (3) 
contains relaxed criteria for GHG credits 
for mild hybrid-electric vehicle trucks, 
which also dilutes the federal standard. 
CARB also notes that to the extent 
manufacturers choose the EPA GHG 
standard compliance path to 
demonstrate compliance with California 
standards that results in essentially 
equal reductions (as stringent) of GHG 
emissions in California. Separately, 
CARB states that NADA’s attempt to 
exclude CARB’s LEV III standards from 
the ‘‘in the aggregate’’ protectiveness 
determination cannot be countenanced 
since this would render the phrase ‘‘in 
the aggregate’’ superfluous. 

In addition, within CARB’s 
Resolution 12–35, adopted on 
November 15, 2012, CARB addresses 
two issues raised by NADA’s comments 
to EPA. CARB’s Resolution 12–35 notes 
the question of whether the CARB Board 
failed to make a finding that California’s 
passenger vehicle program remains as 
protective as applicable federal 
standards given the proposed ‘‘deemed 
to comply’’ rule on September 14, 2012 
and also notes the question whether 
California’s program is no longer as 
protective given the 2017 through 2025 
MY National Program. First, it states 
that it sufficiently addressed NADA’s 
protectiveness issues in its November 
14, 2012 supplemental submittal to 
EPA. Within this submission, CARB 
noted that it was reasonable for the 
Board to determine that the California 
standards as submitted are, in the 
aggregate, as or more stringent that the 
applicable federal standards. CARB 
maintains that at the time of its June 
2012 waiver submittal its protectiveness 
determination was a fairly simple one 
since EPA’s 2017–2025 GHG standards 
were not finalized, EPA had not 
proposed nor finalized a 1 mg/mile PM 
standard and other criteria pollutant 
improvements for 2015 and later MYs, 
and EPA has no ZEV program that may 
achieve an additional incremental 
wells-to-wheels criteria pollutant 
reduction. CARB notes that the Board’s 
determination remains solid despite the 
now finalized National Program rule 
because EPA still has no LEV III criteria 
pollutant/PM equivalent requirements 
and because EPA’s GHG standards do 
not account for upstream GHG 
emissions as do California’s, and 
because the National Program includes 

vehicle multipliers for natural gas 
vehicles and relax criteria for GHG 
credits for mild hybrid electric vehicle 
trucks. 

EPA also received comment regarding 
CARB’s protectiveness determination 
for its ZEV standards. The Dealers 
suggest that CARB failed to adequately 
provide a protectiveness determination, 
and such a determination is drawn into 
question given CARB’s stated 
conclusions that there is no TTW 
emission benefits from ZEV and that the 
ZEV regulation does not provide any 
additional GHG emission reductions 
beyond the GHG standards. The Dealers 
claim that CARB’s failure to make a 
protectiveness determination regarding 
its ZEV standard is inherently arbitrary 
and capricious. 

CARB states that contrary to NADA’s 
assertion that it must make an 
individual protectiveness determination 
regarding its ZEV amendments CARB 
believes that requiring California to 
show that each standard (including the 
ZEV standard) is at least as protective in 
the aggregate would in effect ignore the 
phrase ‘‘in the aggregate’’ in section 
209(b). CARB states that is why it made 
one protectiveness determination. CARB 
notes that purpose of the ZEV regulation 
is to commercialize the technologies 
needed to meet long term goals even 
beyond the emission reductions 
anticipated by the LEV III program.63 

2. Is California’s protectiveness 
determination arbitrary and capricious? 

As described above, EPA’s traditional 
analysis has been to evaluate 
California’s protectiveness 
determination by comparing the new 
California standards, or amendments, to 
applicable EPA emission standards for 
the same pollutants. EPA notes that the 
‘‘more stringent’’ standard expressed in 
1971 was superseded by the 1977 
amendments to section 209, which 
established that California’s standards 
must be, in the aggregate, at least as 
protective of public health and welfare 
as applicable Federal standards. As 
noted above, this was intended to afford 
California the broadest possible 
discretion in designing is motor vehicle 
emission program. The comparison is 
undertaken within the broader context 
of the previously waived California 
program, which relies upon 
protectiveness determinations that EPA 
have previously found were not 
arbitrary and capricious. 
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64 See 74 FR at 32750. 
65 EPA also notes that CARB has provided 

complete information and determinations that even 
in the context of comparing individual standards 
their standards are as protective of public health 
and welfare as applicable Federal standards. 

66 68 FR 19811 (April 22, 2003) and Decision 
Document for Waiver of Federal Preemption for 
Low Emission Vehicle Amendments (LEV II) (April 
11, 2003). 

EPA believes that the Dealers 
misapply our prior statement, made in 
EPA’s 2009 GHG waiver decision, that 
the most straightforward reading of the 
comparison called for by the statute, 
between California and Federal 
standards, is an ‘‘apples to apples’’ 
comparison.64 The stated purpose of the 
‘‘apples to apples’’ phrase was to 
determine what the ‘‘applicable’’ 
Federal standards are for purposes of 
evaluating a protectiveness 
determination, in response to comments 
that the federal CAFE standards adopted 
by NHTSA should be considered 
applicable federal standards for 
purposes of this wavier criterion. EPA 
explained in the GHG waiver decision 
that ‘‘The term ‘applicable’ has to refer 
to what Federal standards apply, and 
the most straightforward meaning is that 
they apply in the same way that the 
California standards apply, by setting 
limits on emissions of air pollutants.’’ 
Therefore, given the uniqueness of a 
CARB waiver request that includes 
interrelated standards applicable to the 
same vehicle category EPA believes 
CARB’s approach of making one 
protectiveness determination for its 
ACC program is a reasonable approach 
permitted under section 209(b).65 
Although section 209(b)(2) informs EPA 
of the conclusion it must draw if each 
standard is at least as stringent as the 
comparable federal standard, EPA notes 
the protectiveness determination that 
CARB presents in a waiver request 
typically includes an implicit or explicit 
in the aggregate protectiveness 
determination since CARB typically 
examines whether its new standards 
(plural) undermine previous 
protectiveness determinations, which 
EPA evaluated in prior waiver 
decisions. In this context, once CARB 
presents an in the aggregate 
protectiveness determination EPA 
believes it appropriate to initially 
evaluate such standards in a side-by- 
side comparison with applicable 
Federal standards and then determine 
whether such standards are, in the 
aggregate, as protective as applicable 
Federal standards. 

In the context of CARB’s ACC 
standards this side-by-side analysis is 
simple. EPA has already determined 
that California was not arbitrary and 
capricious in its determination that the 
pre-existing California standards for 
light-duty vehicles and trucks, known as 
LEV II, is at least as protective as 

comparable federal standards, known as 
the Tier II standards.66 In this instance, 
CARB has finalized new and more 
stringent criteria pollutant standards 
(LEV III) while the Tier II standards 
remain in place at the federal level. In 
the absence of newer EPA standards 
since the time of its prior waiver for 
CARB’s LEV II standards there is a clear 
rational basis for CARB’s determination 
that its standards will be at least as 
protective of human health and welfare 
as applicable federal standards. 

The Dealer’s comments assert that 
CARB’s protectiveness determination 
was premature because that assessment 
occurred before EPA finalized its own 
GHG emission standards. However, EPA 
believes that CARB’s initial 
protectiveness determination (submitted 
to EPA in CARB’s June 2012 waiver 
request) was not premature and was 
appropriate given the EPA standards in 
effect at that time. At the time CARB 
submitted its waiver request, EPA’s 
GHG emission standards for the 2017 
through 2025 MYs were the same for 
those MYs as for MY 2016, while 
CARB’s were becoming more and more 
stringent over that period; therefore, 
CARB’s protectiveness finding was 
reasonable at that time. 

Subsequent to EPA’s promulgation of 
its final GHG standards, in the context 
of CARB’s ‘‘deemed to comply’’ 
regulation, CARB has provided an 
updated protectiveness determination 
(see Resolution 12–35) regarding the 
California GHG emission standards, in 
terms of the underlying benefits of 
CARB’s program. EPA finds California 
to be correct in its determination that 
the ‘‘deemed to comply’’ regulation does 
not undermine CARB’s determination 
that its regulations are in the aggregate 
as protective as EPA’s standards. 
CARB’s regulation will achieve, in the 
aggregate, equal or even additional GHG 
emission reductions in California 
relative to federal GHG standards, even 
if manufacturers choose to comply with 
the California regulations by complying 
with EPA’s GHG emission standards. As 
noted above, EPA’s National Program 
standards do not account for upstream 
GHG emissions as do California’s and 
EPA’s GHG standards includes vehicle 
multipliers for natural gas vehicles and 
relax criteria for GHG credits for mild 
hybrid electric vehicle trucks. EPA also 
believes that CARB correctly notes that 
even with the ‘‘deemed to comply’’ 
amendments, one or more 
manufacturers could still choose to 

continue demonstrating compliance in 
California under the existing California 
regulations. To the extent manufacturers 
choose EPA’s GHG standards as the 
compliance path—in California—the 
California standard, by definition would 
yield at least, essentially equivalent 
GHG reductions, so California’s 
standards cannot be less stringent. 

The Dealers seem to suggest that with 
EPA’s GHG standards there will be a 
greater reduction of GHG emissions 
compared to the California GHG 
emission standards. California’s 
protectiveness determination applies 
only to the protectiveness of CARB’s 
emission standards, in California, 
compared to applicable federal 
standards. EPA believes that the Dealers 
ignore the obvious, that all stakeholders, 
including California, recognize the need 
for reductions of GHG emissions, as 
well as emissions of other pollutants, on 
a national basis. The federal GHG 
emission standards, applied in 50 states, 
will generally result in more emission 
reductions than CARB standards 
applied solely in California. If California 
were required to achieve equal emission 
results (with reductions counted only in 
California) to a federal program this 
would render 209(b) unusable. The 
relevant comparison is between the 
emission reductions achieved in 
California under the California program 
versus the emission reductions in 
California under the comparable federal 
program. Emissions reductions in other 
states are not considered, which is 
appropriate because the waiver decision 
affects only California’s emission 
standards, not the federal standards that 
exist regardless of EPA’s decision. EPA 
believes, and the record contains no 
evidence otherwise, that the reductions 
due to CARB’s GHG emission standards 
in California versus the reductions of 
the comparable federal GHG emission 
standards in California, demonstrates 
that CARB’s GHG emission standards 
are at least as protective as applicable 
federal standards. EPA notes that NADA 
raised similar arguments in the context 
of EPA’s within the scope waiver 
decision, issued on June 14, 2011, for 
CARB’s GHG emission amendments that 
included a ‘‘deemed to comply’’ 
provision for GHG emission standards 
during the 2012 through 2016 MYs. EPA 
noted ‘‘Thus, at the very least, 
compliance with California’s GHG 
standards under the revised regulations 
will result in the same, if not more, 
emission reductions than would occur 
in the absence of the California 
standards. NADA provides no evidence 
that CARB’s standards are less 
protective than the applicable Federal 
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67 76 FR 34693, 34696 (June 14, 2011). 
68 Decision Document for Waiver of Federal 

Preemption for California’s Zero Emission Vehicle 
(ZEV) Standards (December 21, 2006) and EPA’s 
August 13, 2008 Response to Petition for 
Administrative Reconsideration of EPA’s ZEV 
Waiver Decision (through the 2011 Model Year) 
published on December 28, 2006. 69 See CARB supplemental comments at 3–4. 

70 74 FR 7040 (February 12, 2009). 
71 74 FR 32744 (July 9, 2009). 
72 49 FR 18887 (May 3, 1984). 

standards. As such, NADA fails to 
present any evidence or make any 
showing that the amendments 
undermine California’s previous 
determination that its standards, in the 
aggregate, are at least as protective of 
public health and welfare as applicable 
Federal standards.’’ 67 

With regard to CARB’s ZEV 
amendments EPA believes that CARB 
has provided a reasoned basis for their 
determination that the ZEV regulations 
are as protective or public health and 
welfare as comparable federal 
requirements, which for ZEV are 
nonexistent. In EPA’s 2006 ZEV waiver 
proceeding, EPA conducted its 
traditional analysis to compare 
California’s newly enacted ZEV 
standards to a similar lack of applicable 
federal standards. At that time 
California found, and EPA deemed 
reasonable, that the addition of the ZEV 
standards did not render California’s 
LEV II program, for which a waiver had 
previously been granted, less protective 
than the federal Tier II program. In 
addressing the Alliance of Automobile 
Manufacturers’ petition for 
reconsideration with respect to this 
issue, EPA stated that ‘‘the words 
‘standards’ and ‘in the aggregate’ in 
section 209(b)(1)(A) * * *, at minimum, 
include all the standards relating to the 
control of emissions for a category of 
vehicles (e.g., passenger cars, etc.) 
subject to CARB regulation, particularly 
where the standards are designed to 
respond to the same type of 
pollution.’’ 68 California’s ZEV and GHG 
emission standards are an addition to its 
LEV program. EPA has not received any 
comment to suggest that the existence of 
either of these additional regulatory 
components undermines the 
protectiveness of CARB’s LEV III 
emission standards. Although the 
Dealers suggest that ‘‘consumers facing 
a CARB-constrained mix at their local 
dealership may elect to buy a CARB- 
exempted brand, to purchase a late- 
model used vehicle, or defer vehicle 
purchases altogether,’’ EPA believes that 
the Dealers have failed to present any 
legal argument as to why EPA should 
take this into consideration within the 
waiver criteria. We also find that the 
Dealers have failed to provide evidence, 
under any standard of proof, as to 
whether such outcomes would 
ultimately impair the protectiveness of 

CARB’s emission standards. EPA 
believes it is appropriate, and certainly 
reasonable, for CARB to evaluate its 
standards in the aggregate when the 
nature of its regulations are interrelated 
and the regulations are submitted to 
EPA as one ACC program. Although 
NADA suggests that CARB failed to 
make an individual protectiveness 
determination for its ZEV standards, 
EPA believes this is of no significance 
in light of the overall protectiveness of 
CARB’s emission standards and the lack 
of an applicable federal ZEV program. 
The Dealers mere contentions, which 
CARB reasonably refutes in its 
supplement comments,69 that there is 
no criteria emission benefit from the 
ZEV proposal in terms of TTW 
emissions, and that the ZEV regulation 
does not provide GHG emission 
reductions in addition to the LEV III 
GHG regulation, suggest no reason to 
find that CARB’s ACC program is any 
less protective of public health and 
welfare because of the existence of such 
ZEV standards. 

3. Section 209(b)(1)(A) Conclusion 
Based on the record before EPA, we 

cannot find that CARB was arbitrary and 
capricious in its finding that the 
California ACC program standards, 
including the LEV III criteria pollutant 
and GHG emission standards along with 
its ZEV amendments are, in the 
aggregate, at least as protective of public 
health and welfare as applicable federal 
standards. 

B. Does California need its standards to 
meet compelling and extraordinary 
conditions? 

Under section 209(b)(1)(B) of the Act, 
EPA cannot grant a waiver if EPA finds 
that California ‘‘does not need such 
State standards to meet compelling and 
extraordinary conditions.’’ EPA has 
traditionally interpreted this provision 
as requiring a consideration of whether 
California needs a separate motor 
vehicle program to meet compelling and 
extraordinary conditions. However in 
EPA’s March 6, 2008 denial of CARB’s 
GHG waiver request (GHG waiver 
denial), EPA limited this interpretation 
to California’s motor vehicle standards 
that are designed to address local or 
regional air pollution problems. EPA 
determined that the traditional 
interpretation was not appropriate for 
standards designed to address a global 
air pollution problem and its effects and 
that it was appropriate to address such 
standards separately from the remainder 
of the program. EPA then found that 
California did not need such standards 

to meet compelling and extraordinary 
conditions. The interpretation adopted 
in the March 6, 2008 waiver denial was 
before EPA for reconsideration when 
CARB resubmitted its GHG waiver 
request and EPA announced a new 
opportunity for hearing and public 
comment on February 12, 2009.70 

Set forth below is a summary of EPA’s 
departure from the traditional 
interpretation of section 209(b)(1)(B) in 
the GHG waiver denial along with EPA’s 
return to the traditional interpretation 
(confirmed today) in EPA’s waiver of 
preemption of CARB’s GHG standards 
on July 8, 2009 (GHG waiver).71 Because 
EPA received comment suggesting that 
CARB’s GHG and ZEV standards do not 
meet the requirements of section 
209(b)(1)(B), EPA believes it useful to 
recount the interpretive history 
associated with both GHGs and 
traditional local and regional air 
pollutants to explain why EPA believes 
that section 209(b)(1)(B) should be 
applied in the same manner for all air 
pollutants. 

As explained below, EPA finds that 
the opponent of the ACC waiver has not 
met its burden of demonstrating why 
CARB no longer has a need for its motor 
vehicle emissions program under EPA’s 
interpretation of section 209(b)(1)(B). 
Although EPA is not adopting the 
Dealers suggested interpretation, EPA 
also finds that the opponent of the 
waiver has not met its burden of 
demonstrating that CARB does not have 
the need for either its GHG or ZEV 
standards. 

1. EPA’s March 6, 2008 GHG Waiver 
Denial 

In the March 6, 2008 waiver denial, 
EPA provided its reasoning for changing 
its long-standing interpretation of this 
provision, as it pertains to California 
standards designed to address global air 
pollution. EPA described its 
longstanding interpretation in some 
detail, stating that: 

Under this approach EPA does not look at 
whether the specific standards at issue are 
needed to meet compelling and extraordinary 
conditions related to that air pollutant. For 
example, EPA reviewed this issue in detail 
with regard to particulate matter in a 1984 
waiver decision.72 In that waiver proceeding, 
California argued that EPA is restricted to 
considering whether California needs its own 
motor vehicle program to meet compelling 
and extraordinary conditions, and not 
whether any given standard is necessary to 
meet such conditions. Opponents of the 
waiver in that proceeding argued that EPA 
was to consider whether California needed 

VerDate Mar<15>2010 18:13 Jan 08, 2013 Jkt 229001 PO 00000 Frm 00015 Fmt 4701 Sfmt 4703 E:\FR\FM\09JAN2.SGM 09JAN2sr
ob

in
so

n 
on

 D
S

K
4S

P
T

V
N

1P
R

O
D

 w
ith

 



2126 Federal Register / Vol. 78, No. 6 / Wednesday, January 9, 2013 / Notices 

73 Id. at 18890. 
74 73 FR 12156, 12159–60. 
75 73 FR at 12159–60. 

76 EPA recently reaffirmed that the traditional 
interpretation still applied for motor vehicle 
standards designed to address air pollution 
problems that are local or regional in nature. 71 FR 
78190, 78192 (December 28, 2008); see also 71 FR 
78190 and Decision Document for Waiver of 
Federal Preemption for California Zero Emission 
Vehicle Standards, at 34. 

77 73 FR at 12161. 

78 The traditional interpretation of section 
209(b)(1)(B) is certainly not ‘‘unambiguous 
precluded’’ by the language of the statute. See 
Entergy Corp. v. Riverkeeper, Inc., 129 S.Ct. 1498 
(2009) (‘‘That view governs if it is a reasonable 
interpretation of the statute—not necessarily the 
only possible interpretation, nor even the 
interpretation deemed most reasonable by the 

these PM standards to meet compelling and 
extraordinary conditions related to PM air 
pollution. 

The Administrator agreed with California 
that it was appropriate to look at the program 
as a whole in determining compliance with 
section 209(b)(1)(B). One justification of the 
Administrator was that many of the concerns 
with regard to having separate state standards 
were based on the manufacturers’ worries 
about having to meet more than one motor 
vehicle program in the country, but that once 
a separate California program was permitted, 
it should not be a greater administrative 
hindrance to have to meet further standards 
in California. The Administrator also 
justified this decision by noting that the 
language of the statute referred to ‘‘such state 
standards,’’ which referred back to the use of 
the same phrase in the criterion looking at 
the protectiveness of the standards in the 
aggregate. He also noted that the phrase 
referred to standards in the plural, not 
individual standards. He considered this 
interpretation to be consistent with the 
ability of California to have some standards 
that are less stringent than the federal 
standards, as long as, per section 
209(b)(1)(A), in the aggregate its standards 
were at least as protective as the federal 
standards. 

The Administrator further stated that in the 
legislative history of section 209, the phrase 
‘‘compelling and extraordinary 
circumstances’’ refers to ‘‘certain general 
circumstances, unique to California, 
primarily responsible for causing its air 
pollution problem,’’ like the numerous 
thermal inversions caused by its local 
geography and wind patterns. The 
Administrator also noted that Congress 
recognized ‘‘the presence and growth of 
California’s vehicle population, whose 
emissions were thought to be responsible for 
ninety percent of the air pollution in certain 
parts of California.’’ 73 EPA reasoned that the 
term compelling and extraordinary 
conditions ‘‘do not refer to the levels of 
pollution directly.’’ Instead, the term refers 
primarily to the factors that tend to produce 
higher levels of pollution—‘‘geographical and 
climatic conditions (like thermal inversions) 
that, when combined with large numbers and 
high concentrations of automobiles, create 
serious air pollution problems.’’ 74 

The Administrator summarized that 
under this interpretation the question to 
be addressed in the second criterion is 
whether these ‘‘fundamental 
conditions’’ (i.e. the geographical and 
climate conditions and large motor 
vehicle population) that cause air 
pollution continued to exist, not 
whether the air pollution levels for PM 
were compelling and extraordinary, or 
the extent to which these specific PM 
standards will address the PM air 
pollution problem.75 

However in the GHG waiver denial, 
EPA limited this interpretation to 

California’s motor vehicle standards that 
are designed to address local or regional 
air pollution problems. EPA determined 
that the traditional interpretation was 
not appropriate for standards designed 
to address a global air pollution problem 
and its effects.76 

With respect to a global air pollution 
problem like elevated concentrations of 
GHGs, EPA’s GHG waiver denial found 
that the text of section 209(b)(1)(B) was 
ambiguous and did not limit EPA to this 
prior interpretation. In addition, EPA 
noted that the legislative history 
supported a decision to ‘‘examine the 
second criterion specifically in the 
context of global climate change.’’ The 
legislative history: 

[I]ndicates that Congress was moved to 
allow waivers of preemption for California 
motor vehicle standards based on the 
particular effects of local conditions in 
California on the air pollution problems in 
California. Congress discussed ‘‘the unique 
problems faced in California as a result of its 
climate and topography.’’ H.R. Rep. No. 728, 
90th Cong. 1st Sess., at 21 (1967). See also 
Statement of Cong. Holifield (CA), 113 Cong. 
Rec. 30942–43 (1967). Congress also noted 
the large effect of local vehicle pollution on 
such local problems. See, e.g., Statement of 
Cong. Bell (CA) 113 Cong. Rec. 30946. In 
particular, Congress focused on California’s 
smog problem, which is especially affected 
by local conditions and local pollution. See 
Statement of Cong. Smith (CA) 113 Cong. 
Rec. 30940–41 (1967); Statement of Cong. 
Holifield (CA), id. at 30942. See also, MEMA 
I, 627 F. 2d 1095, 1109 (DC Cir., 1979) 
(noting the discussion of California’s 
‘‘peculiar local conditions’’ in the legislative 
history). Congress did not justify this 
provision based on pollution problems of a 
more national or global nature in justifying 
this provision.77 

Relying on this, and without any 
further significant discussion of either 
congressional intent or how this new 
approach properly furthered the goals of 
section 209(b), EPA determined that it 
was appropriate to: 

[R]eview California’s GHG standards 
separately from the remainder of its motor 
vehicle emission control program for 
purposes of section 209(b)(1)(B). In this 
context it is appropriate to give meaning to 
this criterion by looking at whether the 
emissions from California motor vehicles, as 
well as the local climate and topography in 
California, are the fundamental causal factors 
for the air pollution problem—elevated 
concentrations of greenhouse gases—apart 
from the other parts of California’s motor 

vehicle program, which are intended to 
remediate different air pollution concerns. 

EPA then applied this interpretation 
to the GHG standards at issue in that 
waiver proceeding. Having limited the 
meaning of this provision to situations 
where the air pollution problem was 
local or regional in nature, EPA found 
that California’s GHG standards do not 
meet this criterion. EPA also found that 
the elevated concentrations of GHGs in 
California are similar to concentrations 
elsewhere in the world, and that local 
conditions in California such as the 
local topography and climate and the 
number of motor vehicles in California 
are not the determinant factors causing 
the elevated GHG concentrations found 
in California and elsewhere. Thus, EPA 
found that California did not need its 
GHG standards to meet compelling and 
extraordinary conditions, and denied 
the GHG waiver. 

EPA also considered an alternative 
interpretation, where EPA would 
consider ‘‘the effects in California of this 
global air pollution problem in 
California in comparison to the rest of 
the country, again addressing the GHG 
standards separately from the rest of 
California’s motor vehicle program.’’ 
Under this alternative interpretation, 
EPA considered whether the impacts of 
global climate change in California were 
significant enough and different enough 
from the rest of the country such that 
California could be considered to need 
its GHG standards to meet compelling 
and extraordinary conditions. EPA 
determined that the waiver should be 
denied under this alternative 
interpretation as well. 

2. EPA’s July 9, 2009 GHG Waiver 
In EPA’s July 9, 2009 GHG waiver, the 

Agency determined that the better 
approach was to review California’s 
need for its new motor vehicle 
emissions program as a whole to meet 
compelling and extraordinary 
conditions, and not to apply this 
criterion to specific standards, or to 
limit it to standards designed to address 
only local or regional air pollution 
problems. EPA reasoned that the 
traditional approach to interpreting this 
provision was the best approach for 
considering a waiver directed to GHG 
emission standards, as well as a waiver 
for standards directed to address local 
or regional air pollution problems.78 
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courts. Chevron U.S.A. Inc. v. Natural Resources 
Defense Council, Inc., 467 U.S. 837, 843–844 
(1984).’’) (‘‘It seems to us, therefore, that the phrase 
‘‘best available,’’ even with the added specification 
‘‘for minimizing adverse environmental impact,’’ 
does not unambiguously preclude cost-benefit 
analysis.’’). Carrow v. Merit Systems Protection 
Board, 564 F.3d 1359 (Fed. Cir. 2009) (‘‘[W]e are 
obligated to give controlling effect to [agency’s] 
interpretation if it is reasonable and is not contrary 
to the unambiguously expressed intent of 
Congress’’, citing Entergy Corp.). 

79 H.R. Rep. No. 294, 95th Cong., 1st Sess. 301– 
302 (1977). See MEMA I, 627 F. 2d at 1110–11. 

80 MEMA I, 627 F. 2d at 1111. 

81 This broad interpretation of section 209(b) is 
similar to the broad reading the Court provided to 
section 302(g) of the Clean Air Act when it held that 
the term ‘‘air pollutant’’ included greenhouse gases, 
rejecting among other things the argument that 
Congress limited the term to apply only to certain 
kinds of air pollution. Massachusetts v. EPA, 549 
US 497, 532 (2007) (footnote 26). 

Therefore, EPA rejected the 
interpretation that was applied in the 
March 6, 2008 waiver denial and stated 
it should no longer be followed. 

EPA reasoned that the traditional 
interpretation was the most 
straightforward reading of the text and 
legislative history of section 209(b). 
Congress decided in 1977 to allow 
California to promulgate individual 
standards that are not as stringent as 
comparable federal standards, as long as 
the standards are ‘‘in the aggregate, at 
least as protective of public health and 
welfare as applicable federal standards.’’ 
This decision by Congress requires EPA 
to allow California to promulgate 
individual standards that, in and of 
themselves, might not be considered 
needed to meet compelling and 
extraordinary circumstances, but are 
part of California’s overall approach to 
reducing vehicle emissions to address 
air pollution problems. 

Further, we noted that EPA is to 
determine whether California’s 
protectiveness determination is arbitrary 
and capricious under section 
209(b)(1)(A), and whether California 
does not need ‘‘such State standards’’ to 
meet compelling and extraordinary 
conditions under section 209(b)(1)(B). 
The natural reading of these provisions 
led EPA to consider the same group of 
standards that California considered in 
making its protectiveness 
determination. While the words ‘‘in the 
aggregate’’ are not specifically 
mentioned in section 209(b)(1)(B), EPA 
explained that it does refer to the need 
for ‘‘such State standards,’’ rather than 
‘‘each State standard’’ or otherwise 
indicate a standard-by-standard 
analysis. 

We also noted that EPA’s GHG waiver 
denial had determined that this 
provision was appropriately interpreted 
to consider California’s standards as a 
group for standards designed to address 
local or regional air pollution problems, 
but should be interpreted in the 
opposite fashion for standards designed 
to address global air pollution problems. 
The text of the provision, however, 
draws no such distinction, and provides 
no indication other than Congress 
intended a single interpretation for this 
provision, not one that varied based on 

the kind of air pollution problem at 
issue. 

EPA also explained that the GHG 
waiver denial had considered the 
legislative history, and determined that 
Congress was motivated by concern over 
local conditions in California that led to 
local or regional air pollution problems, 
and from this EPA determined that 
Congress intended to allow California to 
address these kinds of local or regional 
air pollution problems, but no others. 
However, upon a reexamination of the 
legislative history EPA found that the 
determination noted above ignores the 
main thrust of the text and legislative 
history of section 209(b), and 
improperly reads too much into an 
absence of discussion of global air 
pollution problems in the legislative 
history. The structure of section 209, 
both as adopted in 1967 and as 
amended in 1977, is notable in its focus 
on limiting the ability of EPA to deny 
a waiver, and thereby preserves 
discretion for California to construct its 
motor vehicle program as it deems 
appropriate to protect the health and 
welfare of its citizens. The legislative 
history indicates Congress quite 
intentionally restricted and limited 
EPA’s review of California’s standards, 
and its express legislative intent was to 
‘‘provide the broadest possible 
discretion [to California] in selecting the 
best means to protect the health of its 
citizens and the public welfare.’’ 79 The 
DC Circuit recognized that ‘‘[t]he history 
of the congressional consideration of the 
California waiver provision, from its 
original enactment up through 1977, 
indicates that Congress intended the 
State to continue and expand its 
pioneering efforts at adopting and 
enforcing motor vehicle emission 
standards different from and in large 
measure more advanced than the 
corresponding federal program. In short, 
to act as a kind of laboratory for 
innovation. * * * For a court [to limit 
California’s authority] despite the 
absence of such an indication would 
only frustrate the congressional 
intent.’’ 80 

EPA also determined that it was fully 
consistent with the expressed intention 
of Congress to interpret section 
209(b)(1)(B) the same way both for 
standards designed to address local and 
regional air pollution problems, and 
standards designed to address global air 
pollution problems. Congress intended 
to provide California the broadest 
possible discretion to develop its motor 
vehicle emissions program. Neither the 

text nor the legislative history of section 
209(b) indicates that Congress intended 
to limit this broad discretion to a certain 
kind of air pollution problem, or to take 
away all discretion with respect to 
global air pollution problems.81 In 
addition, EPA reasoned that applying 
the traditional interpretation to GHG 
standards does not change the basic 
nature of the compromise established by 
Congress—California could act as the 
laboratory for the nation with respect to 
motor vehicle emission control, and 
manufacturers would continue to face 
just two sets of emissions standards— 
California’s and EPA’s. 

EPA further explained that this 
interpretation was consistent with 
Congressional purpose, as compared to 
the interpretation adopted in the GHG 
waiver denial relied on the discussion 
in the legislative history of local 
conditions in California leading to air 
pollution problems like ozone. While 
this was properly read to support the 
view that section 209(b) should be 
interpreted to address California’s need 
for a motor vehicle program as a whole, 
the GHG waiver denial went further and 
inferred that by discussing such local 
conditions, Congress also intended to 
limit California’s discretion to only 
these kinds of local or regional air 
pollution problems. The GHG waiver 
denial pointed to no particular language 
in the legislative history or the text of 
section 209(b) indicating such, instead, 
congressional intent to limit California’s 
discretion was inferred from the 
discussion of local conditions. However, 
basing a limitation on such an inference 
is not appropriate given the express 
indication that Congress intended to 
provide California the ‘‘broadest 
possible discretion’’ in selecting the best 
means to protect the health of its 
citizens and the public welfare. 

Additionally, EPA explained that the 
text of section 209(b) and the legislative 
history, when viewed as a whole, led to 
the conclusion that the interpretation 
adopted in the GHG waiver denial 
should be rejected. The better way to 
interpret this provision is to apply the 
traditional interpretation to the 
evaluation of California’s GHG 
standards for motor vehicles. If 
California needs a separate motor 
vehicle program to address the kinds of 
compelling and extraordinary 
conditions discussed in the traditional 
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82 NADA at 7–9, 12–14. 83 H.R. Rep. No. 90–728 (1967), at 22. 

interpretation, then Congress intended 
that California could have such a 
program. Congress also intentionally 
provided California the broadest 
possible discretion in adopting the kind 
of standards in its motor vehicle 
program that California determines are 
appropriate to address air pollution 
problems that exist in California, 
whether or not those problems are local 
or regional in nature, and to protect the 
health and welfare of its citizens. The 
better interpretation of the text and 
legislative history of this provision is 
that Congress did not intend this 
criterion to limit California’s discretion 
to a certain category of air pollution 
problems, to the exclusion of others. In 
this context it is important to note that 
air pollution problems, including local 
or regional air pollution problems, do 
not occur in isolation. Ozone and PM air 
pollution, traditionally seen as local or 
regional air pollution problems, occur in 
a context that to some extent can 
involve long range transport of this air 
pollution or its precursors. This long- 
range or global aspect of ozone and PM 
can have an impact on local or regional 
levels, as part of the background in 
which the local or regional air pollution 
problem occurs. 

EPA further stated that this approach 
does not make section 209(b)(1)(B) a 
nullity, as some had suggested. EPA 
must still determine whether California 
does not need its motor vehicle program 
to meet the compelling and 
extraordinary conditions discussed in 
the legislative history. If that is the case, 
then a waiver would be denied on those 
grounds, but that was not the case at 
that point. EPA observed that conditions 
in California may one day improve such 
that it no longer had the need for a 
separate motor vehicle program and that 
the statute contemplates that such 
improvement is possible. In addition, 
we noted that the opponents of a waiver 
always have the ability to raise their 
legal, policy, and other concerns in the 
State administrative process, or through 
judicial review in State courts. We 
concluded, however, that Congress 
provided EPA a much more limited role 
under section 209(b) in considering 
objections raised by opponents of a 
waiver. 

3. Response to Comments Received 
CARB states in its Waiver Support 

Document that the relevant inquiry 
under section 209(b)(1)(B) is whether 
California needs it own motor vehicle 
pollution control program to meet 
compelling and extraordinary 
conditions and not whether any 
particular standard is needed to meet 
such conditions. CARB notes that EPA 

has consistently determined that the 
phrase ‘‘compelling and extraordinary 
conditions’’ refers to: 
* * * Certain general circumstances, unique 
to California, primarily responsible for 
causing its air pollution [including] * * * 
geographical and climate factors [as well as] 
* * * the presence and growth of 
California’s vehicle population, whose 
emissions were thought to be responsible for 
ninety percent of the air pollution problem 
in certain parts of California. 

CARB also submits that the 2012 ZEV 
and LEV amendments (the ACC 
program) meet the same compelling and 
extraordinary conditions justifying 
previous waivers (e.g., the South Coast 
and San Joaquin Air basins continue to 
experience some of the worst air quality 
in the nation and that California has an 
ongoing need for dramatic emission 
reductions generally and from passenger 
cars specifically). CARB also submits 
that as in 1967, EPA’s previous waivers 
have noted that California continued to 
have geographic and climatic conditions 
that, when combined with the large 
numbers and high concentrations of 
automobiles, created a serious air 
pollution problem. 

EPA received only one comment 
requesting a denial of the waiver for the 
GHG and ZEV standards based on the 
grounds of section 209(b)(1)(B)—that 
‘‘such State does not need such State 
standards to met compelling and 
extraordinary conditions.’’ This 
commenter raised specific objections to 
both the GHG and ZEV elements of 
CARB’s ACC program but none of them 
addressed whether California’s 
geographic, climactic and air quality 
conditions remain the same as they 
were under prior waiver 
determinations.82 

4. CARB’s GHG Emission Standards 
With regard to CARB’s GHG 

standards, the Dealers state there is no 
need and no discernible environmental 
benefit from such standards because of 
EPA’s GHG regulations for motor 
vehicles that CARB has agreed to accept 
as compliance for its own program. 
According to the commenter, this 
amounts to a legal admission that CARB 
does not need its own GHG standards. 
In addition, because manufacturers are 
already under a legal obligation to 
comply with the NHTSA/EPA 2017– 
2025 GHG standards there is no 
environmental benefit associated with 
separate CARB GHG standards. This 
commenter cited 1967 legislative history 
as support that Congress decided that 
federal preemption of new vehicle 
emission standards would be available 

for California but only where California 
promulgated standards necessary to 
address ‘‘the unique problems facing the 
state.’’ 83 Had Congress intended to give 
California discretion to adopt whatever 
standards it liked, without any 
consideration as to whether these 
standard are ‘needed,’ Congress would 
have omitted Sec. 209(b)(1)(B) 
altogether.’’ This commenter also 
suggests that the ‘‘alternative 
arguments’’ in the 2009 GHG waiver 
decision, wherein California’s need for 
its GHG standards standing alone was 
evaluated, should also be applied here. 
As such, this commenter suggests that 
since CARB does not intend to rely on 
its own regulations to meet 
environmental goals there can be no 
‘‘rational connection’’ between the 
CARB’s regulation and the state’s air 
quality issues. Finally, the commenter 
notes that CARB’s statement that a 
waiver ‘‘will remain an important 
backstop in the event the national 
program is weakened or terminated’’ is 
an identified ‘‘political need’’ outside 
the scope of Section 209. 

CARB, in response to NADA’s 
comments referenced above, states that 
while there may not be binding 
precedent that requires EPA to treat 
California’s program as a whole in 
reviewing the need for specific 
standards, it previously has 
demonstrated that EPA’s longstanding 
administrative practice to review the 
need for separate standard standards in 
the context of the ongoing compelling 
and extraordinary conditions justifying 
California’s motor vehicle program 
remains sound. 

CARB also notes that its commitment 
to accept compliance with the federal 
GHG emission standards is no different 
from the numerous times that EPA has 
followed California’s lead—blazing a 
new trail as a laboratory for 
innovation—by catching up to or 
harmonizing with California’s 
standards. In addition, rather than 
viewing CARB’s actions an 
impermissible political backstop, CARB 
maintains that its actions are simply 
furthering the Congressional design of 
Section 209(b): to ensure that California 
can protect public health and welfare by 
ensuring its ability to separately 
implement and enforce necessary 
emission reductions through its own 
regulatory mechanisms. Therefore 
CARB can continue to set standards that 
in the first instance are more stringent, 
then may become as stringent and 
subsequently—under the NADA 
hypothetical—become more stringent 
should EPA lessen the stringency of the 
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84 76 FR 40652, 40654 (July 11, 2011). 

85 74 FR 32744, 32764–7265. 
86 EPA–HQ–OAR–2012–0562–0371. 
87 Id. 
88 Our Changing Climate 2012 Vulnerability & 

Adaptation to the Increasing Risks from Climate 
Change in California. Publication # CEC–500–2012– 
007. Posted: July 31, 2012; available at http:// 
www.climatechange.ca.gov/adaptation/ 
third_assessment/. 

89 See H.R. Rep. No. 294, 95th Cong., 1st Sess. 
301–302 (1977). 

federal GHG emission standards. In 
addition, CARB points to NADA’s 
concession by acknowledging that 
CARB’s standards must be as or more 
stringent—i.e., as protective as—the 
federal standards. 

As discussed above, EPA believes that 
the better interpretation of the section 
209(b)(1)(B) criterion is the traditional 
approach of evaluating California’s need 
for a separate motor vehicle emission 
program to meet compelling and 
extraordinary conditions. Applying this 
approach with the reasoning noted 
above, with due deference to California, 
I cannot deny the waiver. 

CARB has repeatedly demonstrated 
the need for its motor vehicle program 
to address compelling and extraordinary 
conditions in California. As discussed 
above, the term compelling and 
extraordinary conditions ‘‘does not refer 
to the levels of pollution directly.’’ 
Instead, the term refers primarily to the 
factors that tend to produce higher 
levels of pollution—geographical and 
climatic conditions (like thermal 
inversions) that, when combined with 
large numbers and high concentrations 
of automobiles, create serious air 
pollution problems. California still faces 
such conditions. For example, as stated 
in CARB’s waiver request and 
additional written comment, California 
and particularly the South Coast and 
San Joaquin Valley Air Basins continue 
to experience some of the worst air 
quality in the nation and continue to be 
in non-attainment with national 
ambient air quality standards (NAAQS) 
for PM2.5 and ozone.84 In its recent 
announcement of new PM2.5 ambient air 
quality standards, EPA projected that 
only seven of approximately 3,000 
counties in the country may require 
state or local action to reduce fine 
particle pollution in order to meet the 
new standards by 2020. All seven 
counties are in California. 

Further, EPA has not received any 
adverse comments suggesting that 
California no longer needs a separate 
motor vehicle emissions program to 
address the various conditions that lead 
to serious and unique air pollution 
problems in California. 

Based on the record, I am unable to 
identify any change in circumstances or 
any evidence to suggest that the 
conditions that Congress identified as 
giving rise to serious air quality 
problems in California no longer exist. 
Therefore, using the traditional 
approach of reviewing the need for a 
separate California program to meet 
compelling and extraordinary 
conditions, I cannot deny the ACC 

waiver request (including the GHG and 
ZEV components, along with LEV III 
criteria pollutants) based on this 
criterion. 

To the extent that it is appropriate to 
examine the need for CARB’s GHG 
standards to meet compelling and 
extraordinary conditions, as EPA 
discussed at length in its 2009 GHG 
waiver decision, California does have 
compelling and extraordinary 
conditions directly related to 
regulations of GHG. EPA’s prior GHG 
waiver contained extensive discussion 
regarding the impacts of climate change 
in California.85 In addition, CARB has 
submitted additional evidence in 
comment on the ACC waiver request 
that evidences sufficiently different 
circumstances in California.86 CARB 
notes that ‘‘Record-setting fires, deadly 
heat waves, destructive storm surges, 
loss of winter snowpack—California has 
experienced all of these in the past 
decade and will experience more in the 
coming decades. California’s climate— 
much of what makes the state so unique 
and prosperous—is already changing, 
and those changes will only accelerate 
and intensify in the future. Extreme 
weather will be increasingly common as 
a result of climate change. In California, 
extreme events such as floods, heat 
waves, droughts and severe storms will 
increase in frequency and intensity. 
Many of these extreme events have the 
potential to dramatically affect human 
health and well-being, critical 
infrastructure and natural systems.’’ 87 
CARB provides a summary report on the 
third assessment from the California 
Climate Change Center (2012) 88 which 
describes dramatic sea level rises and 
increases in temperatures. The 
Commenter does not take issue with 
that analysis, but instead relies on the 
existence of the federal GHG standards 
and the ‘‘deemed to comply’’ language 
to claim that there is no need for 
CARB’s GHG standards. Separate from 
EPA’s stated interpretation and 
determinations noted above, EPA 
believes that the commenter does not 
appropriately appreciate the role that 
Congress envisioned California to play 
as an innovative laboratory that may set 
standards that EPA may ultimately 
harmonize with or that California or 
EPA may otherwise accept compliance 
with the others emission program as 

compliance with their own. EPA’s 
longstanding interpretation of section 
209(b)(1)(B) is that EPA does not look at 
whether the specific standards at issue 
are needed to meet compelling and 
extraordinary conditions related to that 
air pollutant. As explained above, EPA 
reviewed this issue in some detail in 
both EPA’s 2008 GHG waiver denial and 
subsequent 2009 GHG waiver decision 
and EPA continues to believe that our 
traditional interpretation is appropriate. 
The structure of section 209, both as 
adopted in 1967 and as amended in 
1977, is notable in its focus on limiting 
the ability of EPA to deny a waiver, and 
thereby preserves discretion for 
California to construct it motor vehicle 
program as it deems appropriate to 
protect the health and welfare of its 
citizens.89 EPA has previously 
considered NADA’s argument that 
CARB no longer has a need for its GHG 
emission standards once CARB adopts a 
‘‘deemed to comply’’ provision. In 
EPA’s within the scope decision in 
2011, where EPA considered CARB’s 
previous ‘‘deemed to comply’’ provision 
applicable to the 2012 through 2016 
MYs, EPA stated: 

NADA’s comments do not indicate that, as 
a result of the amendments, California no 
longer needs a separate motor vehicle 
emissions program to address compelling 
and extraordinary conditions in California, or 
provide any indication that EPA’s prior 
determination on this issue is undermined in 
any way. Therefore, its comments do not 
show that California’s amendments raise any 
new issues relevant to EPA’s initial waiver 
decision. 

Moreover, although NADA’s comments 
reference the words of the section 
209(b)(1)(B), ‘‘need * * * to meet compelling 
and extraordinary circumstances’’ criterion, 
they do not appear to be directed towards the 
geographical or climatological conditions 
that are being referred to by the words 
‘‘compelling and extraordinary 
circumstances.’’ Instead, NADA’s comments 
appear to be directed at the stringency of the 
greenhouse gas standards. The stringency of 
California’s standards is at issue in section 
209(b)(1)(A), where Congress addressed the 
comparison of California standards to federal 
standards, but it is not an issue under section 
209(b)(1)(B). As noted in EPA’s underlying 
waiver decision, section 209(b)(1)(A) calls for 
a review of California standards ‘‘in the 
aggregate,’’ and EPA can only deny a waiver 
if it finds that California was arbitrary and 
capricious in its finding that ‘‘its standards 
will be, in the aggregate, at least as protective 
of public health and welfare as applicable 
Federal standards.’’ EPA notes that the 
language of section 209(b)(1)(A) clearly 
indicates Congress’s determination that EPA 
review the effect of stringency on the 
protectiveness of California’s standards ‘‘in 
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90 76 FR 34693, 34697–34698 (June 14, 2011). 
91 NADA at 13. 

92 76 FR 40652, 40654 (July 11, 2011). CARB 
waiver request at 17–18. 

93 74 FR 32744, 32762 (July 8, 2009); 76 FR 
77515, 77518 (December 13, 2011). 

94 EPA–HQ–OAR–2012–0562–0371. 95 76 FR 40652, 40654 (July 11, 2011). 

the aggregate,’’ and that EPA cannot deny a 
waiver on the grounds of protectiveness if 
California standards are at least equally 
protective as Federal standards. 
‘‘Redundancy’’ is not the criterion; it is 
whether California’s standards are, in the 
aggregate, at least as protective as applicable 
Federal standards. Furthermore, NADA does 
not address California’s standards ‘‘in the 
aggregate’’ and, as noted above, does not 
provide any evidence to suggest, even with 
regard to California’s greenhouse gas 
standards, that California was arbitrary and 
capricious in its finding that its standards are 
at least as protective as comparable federal 
standards. The stringency issue raised by 
NADA is not relevant under section 
209(b)(1)(B), and it would be inconsistent 
with the intent of Congress to deny a waiver 
or a within-the-scope determination based on 
section 209(b)(1)(B) for reasons Congress 
clearly addressed and clearly determined 
should not be the basis for a denial under 
section 209(b)(1)(A). NADA’s comments, 
therefore, do not raise any new issues 
regarding our preexisting waiver for 
California greenhouse gas emission 
standards.90 

EPA believes this interpretation of 
section 209(b)(1)(B) continues to be 
appropriate and therefore finds that 
CARB’s GHG emission standards cannot 
be denied a waiver based on NADA’s 
argument that there is no need for such 
standards given the existence of EPA 
GHG emission standards. 

5. CARB’s ZEV Emission Standards 

The Dealers also requested that EPA 
deny a waiver of CARB’s ZEV standards 
for MY 2018 and beyond because they 
were not necessary to meet compelling 
and extraordinary circumstances, under 
the section 209(b)(1)(B) criterion.91 
According to the commenter, the 
‘‘compelling and extraordinary 
conditions’’ in California today are 
nothing like they were when Congress 
first enacted section 209. In addition, 
the commenter notes that CARB claims 
no criteria emissions benefit from the 
ZEV standards in terms of vehicle TTW 
emissions and subsequently notes 
several problems with CARB’s upstream 
WTW emissions analysis and projected 
benefits. For example, the commenter 
disputes CARB’s assumptions that 
reductions of fuel production by 
refineries will result from reductions in 
fuel consumption by the vehicle fleet in 
California. According to the commenter, 
refineries in California could simply 
shift fuel production to address either 
off-shore or out-of state needs. The 
commenter further states that CARB has 
not and cannot show that its ZEV 
standards will achieve any reductions in 
criteria pollutants. With respect to the 

relationship between the GHG and ZEV 
programs, the commenter also states 
that the ZEV standards do not provide 
any additional GHG emission benefits 
beyond the underlying GHG standards 
and the ZEV standards are therefore not 
necessary to meet any potential 
compelling and extraordinary 
conditions associated with GHG 
emissions from new motor vehicles. In 
addition, the commenter suggests that 
because CARB is providing a variety of 
compliance flexibilities, including over 
compliance with GHG standards 
producing ZEV credits and other 
alternative compliance path options, 
confirms that the underlying ZEV 
mandates are not ‘‘necessary.’’ 

CARB notes in its written response 
that to the extent commenters question 
California’s need for additional criteria 
pollutant reductions from its new motor 
vehicle fleet, there remains no question 
that such reductions are essential to 
meet federal health-based ambient air 
quality standards. CARB notes that 
California and particularly the South 
Coast and San Joaquin Valley Air Basins 
continue to experience some of the 
worst air quality in the nation and 
continue to be in non-attainment with 
national ambient air quality standards 
(NAAQS) for PM2.5 and ozone.92 
California’s unique geographical and 
climatic conditions, and the tremendous 
growth in its on- and off-road vehicle 
population, which moved Congress to 
authorize the state to establish separate 
on-road motor vehicle standards in 1967 
and off-road engine standards in 1990, 
still exist today.93 In addition, CARB 
provides extensive evidence of its 
current and serious air quality problems 
and the increasingly stringent health- 
based air quality standards and federally 
required state planning efforts to meet 
those standards firmly in order to 
establish the need for the additional 
emission reductions from its motor 
vehicle emissions program.94 

As stated above, EPA believes that the 
better interpretation of the section 
209(b)(1)(B) criterion is the traditional 
approach of evaluating California’s need 
for a separate motor vehicle emission 
program to meet compelling and 
extraordinary conditions. The issue of 
whether any particular standard 
provides comparable emission 
reductions is not a relevant criterion 
under section 209(b)(1)(B). Applying 
this approach with the reasoning noted 

above, with due deference to California, 
I cannot deny the waiver. 

As discussed in their written 
comments, CARB has repeatedly 
demonstrated the need for its motor 
vehicle program to address compelling 
and extraordinary conditions in 
California. As discussed above, the term 
compelling and extraordinary 
conditions ‘‘does not refer to the levels 
of pollution directly. Instead, the term 
refers primarily to the factors that tend 
to produce higher levels of pollution— 
geographical and climatic conditions 
(like thermal inversions) that, when 
combined with large numbers and high 
concentrations of automobiles, create 
serious air pollution problems. 
California still faces such conditions. 
For example, California and particularly 
the South Coast and San Joaquin Valley 
Air Basins continue to experience some 
of the worst air quality in the nation and 
continue to be in non-attainment with 
national ambient air quality standards 
(NAAQS) for PM2.5 and ozone.95 In 
addition, EPA believes, and the record 
does not otherwise indicate, the 
underlying geographical and climatic 
conditions continue to exist in 
California and continue to give rise to 
serious air quality problems. 

EPA has not received any adverse 
comments suggesting that California no 
longer needs a separate motor vehicle 
emissions program to address the 
various conditions that lead to serious 
and unique air pollution problems in 
California. 

Based on the record, I am unable to 
identify any change in circumstances or 
any evidence to suggest that the 
conditions that Congress identified as 
giving rise to serious air quality 
problems in California no longer exist. 
Therefore, using the traditional 
approach of reviewing the need for a 
separate California program to meet 
compelling and extraordinary 
conditions, I cannot deny the ACC 
waiver request (including the GHG and 
ZEV components, along with LEV III 
criteria pollutants) based on this 
criterion. 

As CARB notes in its waiver request, 
the goal of the CARB Board in directing 
CARB staff to redesign the ZEV 
regulation was to focus primarily on 
zero emission drive—that is BEV, FCV, 
and PHEVs in order to move advanced, 
low GHG vehicles from demonstration 
phase to commercialization. CARB also 
analyzed pathways to meeting 
California’s long term 2050 GHG 
reduction targets in the light-duty 
vehicle sector and determined that ZEVs 
would need to reach nearly 100 percent 
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96 EPA–HQ–OAR–2012–0562–0371 at 5–6, citing 
Vision for Clean Air: A Framework for Air Quality 
and Climate Planning, June 27, 2012, 

97 74 FR 32766. EPA incorporates this prior GHG 
waiver decision, and associated reasoning and 
interpretations, into today’s waiver decision. 

of new vehicle sales between 2040 and 
2050. CARB also notes that the ‘‘critical 
nature of the LEV III regulation is also 
highlighted in the recent effort to take 
a coordinated look at strategies to meet 
California’s multiple air quality and 
climate goals well into the future. This 
coordinated planning effort, Vision for 
Clean Air: A Framework for Air Quality 
and Climate Planning (Vision for Clean 
Air) 96 demonstrates the magnitude of 
the technology and energy 
transformation needed from the 
transportation sector and associated 
energy production to meet federal 
standards and the goals set forth by 
California’s climate change 
requirements. In addition to considering 
the level of change needed to implement 
the current SIP and reduce GHG 
emissions by 80 percent below 1990 
levels by 2050, the 2032 attainment date 
for the 0.075 ppm standard set in 2008 
was used as an interim target. Adopted 
or pending rules, such as the LEV III 
regulation, were considered essential as 
baseline reductions assumed for the 
future, yet California identified still 
more transformative changes to achieve 
the 2032 and 2050 targets. The Vision 
for Clean Air effort illustrates that in 
addition to the cleanup of passenger 
vehicles (at issue here) as soon as 
possible as required in the LEV III 
regulation, transition to zero- and near- 
zero emission technologies in all on- 
and off-road engine categories is 
necessary to achieve the coordinated 
goals. 

Therefore, EPA believes that CARB’s 
2018 and later MY ZEV standards 
represent a reasonable pathway to reach 
these longer term goals. Under EPA’s 
traditional practice of affording CARB 
the broadest discretion possible, and 
deferring to CARB on its policy choices, 
we believe there is a rational connection 
between California ZEV standards and 
its attainment of long term air quality 
goals. Whether or not the ZEV standards 
achieve additional reductions by 
themselves above and beyond the LEV 
III GHG and criteria pollutant standards, 
the LEV III program overall does achieve 
such reductions, and EPA defers to 
California’s policy choice of the 
appropriate technology path to pursue 
to achieve these emissions reductions. 
The ZEV standards are a reasonable 
pathway to reach the LEV III goals, in 
the context of California’s longer term 
goals. 

6. CARB’s PM Standards 
EPA received comments suggesting 

that the PM standards promulgated 
within California’s LEV III regulation 
were infeasible. The Manufacturers in 
particular commented that the 
technological feasibility of the one 
milligram per mile PM standard, that 
commences its phase in starting with 
the 2025 MY, has not been 
demonstrated (this issue is discussed 
below in the Section VI). The 
Manufacturers appear to raise issue with 
whether additional PM emission 
reductions from light-duty vehicles are 
needed since they represent so small a 
fraction of the PM inventory in 
California. CARB’s supplemental 
comments assert that ‘‘while PM 
emission from LDVs are not a major 
contributor to the inventory, they are a 
significant contributor to urban 
pollution and human exposure, 
particularly near heavily travelled 
roadways, many of which are located in 
major urban centers in areas classified 
as non-attainment for health based PM 
ambient air quality standards.’’ CARB 
also notes that the exact amount of 
pollution reduced through any given 
emission standard and the cost- 
effectiveness of any particular California 
standards are not waiver criteria and 
therefore not relevant to EPA’s 
determination. 

EPA does not believe that it is 
necessarily the Manufacturers’ 
contention that the PM standards are 
not needed to meet compelling and 
extraordinary conditions. Nevertheless, 
EPA believes it appropriate to note, 
once again, that the compelling and 
extraordinary conditions Congress 
identified as giving rise to serious air 
quality problems continue to give rise to 
the need for a separate California new 
motor vehicle emissions program. EPA 
believes this includes CARB’s serious 
PM air quality problems. EPA agrees 
that the PM standards will result in 
reductions in PM emissions, however 
small. It is not appropriate for EPA to 
second-guess CARB’s policy choices, 
including how best to address their air 
quality concerns. 

7. Section 209(b)(1)(B) Conclusion 
With respect to the need for 

California’s state standards to meet 
compelling and extraordinary 
conditions, I continue to apply the 
traditional interpretation of the waiver 
provision. As stated in the GHG waiver 
decision,97 the best way to interpret this 
provision is to determine whether 

California continues to have compelling 
and extraordinary conditions giving rise 
to a need for its own new motor vehicle 
emission program. Congress did not use 
this criterion to limit California’s 
discretion to a certain category of air 
pollution problems, nor does EPA 
believe this criterion limits California’s 
discretion to adopt or retain emission 
standards that are similar to EPA’s 
standards. In addition, it is 
inappropriate for EPA to second guess 
CARB’s policy choices and objectives in 
adopting ZEV standards designed to 
achieve long term emission benefits as 
well as projected to reasonably achieve 
some reduction in criteria pollutant 
emissions. 

Under this interpretation and 
application of this criterion, EPA cannot 
find that the opponents of the waiver 
have demonstrated that California does 
not need its state standards to meet 
compelling and extraordinary 
conditions. The opponents of the waiver 
have not adequately demonstrated that 
California no longer has a need for its 
motor vehicle emission program. 
Therefore, I determine that I cannot 
deny CARB’s ACC waiver request under 
section 209(b)(1)(B). 

C. Are the California ACC standards 
consistent with Section 202(a) of the 
Clean Air Act? 

EPA has reviewed the information 
submitted to the record of this 
proceeding to determine whether the 
parties opposing, or seeking a deferral 
of, this waiver request have met their 
burden to demonstrate that the ACC 
standards are not consistent with 
section 202(a). In its initial Waiver 
Request, CARB submitted information 
and argument that the ACC standards 
are consistent with section 202(a). 
CARB notes that in developing the LEV 
III requirements it considered several 
factors (e.g., technical feasibility, lead 
time available to meet the requirements, 
and the cost of compliance and the 
technical and resource challenges 
manufacturers face in complying with 
the requirement to simultaneously 
reduce criteria and GHG emissions). 
CARB notes that that criteria emissions 
elements of LEV III occur over an 11- 
year period (2015 through 2025) while 
the GHG emission element is 
implemented over a 9-year period from 
2017 through 2025. CARB sets forth its 
belief that both the stringency and 
implementation schedules for its PM 
standards are technologically feasible 
within the available lead time. With 
regard to LEV III GHG regulations, 
CARB noted that California coordinated 
with the EPA and NHTSA on technical 
and economic areas, and CARB has 
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98 At the time of CARB’s waiver request EPA’s 
GHG emission rule had not yet been finalized. 
Subsequent to EPA’s final rule CARB has adopted 
the deemed to comply and has provided the 
regulation for EPA’s consideration. See also CARB 
Resolution 12–11 at 20. 

99 The Manufacturers note that both the federal 
and the California GHG emission standards provide 
for a comprehensive mid-term evaluation of the 
MYs 2022–2025. Therefore, the Manufacturers 
clearly state that ‘‘Any amendments to California’s 
GHG emission standards made as a result of the 
mid-term evaluation will require analysis to 
determine whether the amendments fall within the 
scope of this waiver, or, if not, whether they qualify 
for a separate waiver under Section 209(b) of the 
Clean Air Act. 

100 MEMA I, 627 F.2d at 1126. 
101 See e.g., 38 FR 30136 (November 1, 1973) and 

40 FR 30311 (July 18, 1975). 
102 To be consistent, the California certification 

test procedures need not be identical to the Federal 
test procedures. California procedures would be 
inconsistent, however, if manufacturers would be 
unable to meet both the state and Federal test 
requirements with the same test vehicle in the 
course of the same test. See, e.g., 43 FR 32182, (July 
25, 1978). 

moved in parallel with the federal 
rulemaking in terms of stringency of the 
standards and lead time for compliance. 
CARB maintains that the standards and 
lead time are technologically feasible 
‘‘even before CARB proposes to amend 
its LEV III GHG regulations to allow 
National Program compliance to serve 
as compliance in California. It will be 
undeniably true should California adopt 
its ‘‘deemed to comply’’ rule as 
planned.’’ 98 With regard to the ZEV 
amendments, CARB noted the lack of 
objections from the regulated parties 
during CARB’s rulemaking and the 
regulated parties’ announcements of 
their planned ability to comply. 

The Manufacturers have submitted 
information and argument that their 
members see no way to measure and 
meet the 1 mg/mile PM standard 
beginning in 2025 (as part of the LEV III 
standards) and ask EPA to withhold 
issuing a waiver for this standard at this 
time. The Manufactures have 
commented that they do not oppose 
California’s GHG emission standards for 
the 2017 through 2025 MYs but suggests 
that EPA should grant California’s 
waiver request after CARB has finalized 
its regulatory amendments to allow for 
a national compliance option.99 Finally, 
while the Manufacturers agree that 
CARB’s ZEV amendments, as they affect 
2017 and earlier MYs, are within the 
scope of existing waivers, they are 
opposed to granting the waiver for the 
ZEV program past the 2017 MY based 
on argument that those standards will 
not be feasible either in California or in 
the individual Section 177 States given 
the status of the infrastructure and the 
level of consumer demand for ZEVs. 

EPA also received comment from the 
Dealers suggesting that EPA should not 
grant California a waiver for its GHG 
emission standards past MY 2021 since 
the technical capabilities after that time 
are uncertain. In addition, like the 
Manufacturers, NADA does not oppose 
CARB’s ZEV amendments through the 
2017 MY. However, NADA believes 
CARB’s ZEV amendments, as they affect 
2018 and later MYs, raise serious 

technological feasibility concerns 
including their economic feasibility 
(including their marketability when 
compared to non-ZEV vehicles). EPA’s 
analysis of the consistency of the CARB 
standards with section 202(a) of the Act 
follows. 

1. Historical Approach 
Under section 209(b)(1)(C), EPA must 

deny California’s waiver request if the 
Agency finds that California standards 
and accompanying enforcement 
procedures are not consistent with 
section 202(a) of the Act. The scope of 
EPA’s review under this criterion is 
narrow. EPA has previously stated that 
the determination is limited to whether 
those opposed to the waiver have met 
their burden of establishing that 
California’s standards are 
technologically infeasible, or that 
California’s test procedures impose 
requirements inconsistent with the 
federal test procedure.100 Previous 
waivers of federal preemption have 
stated that California’s standards are not 
consistent with section 202(a) if there is 
inadequate lead time to permit the 
development of technology necessary to 
meet those requirements, giving 
appropriate consideration to the cost of 
compliance within that time.101 
California’s accompanying enforcement 
procedures would be inconsistent with 
section 202(a) if the federal and 
California test procedures conflict, i.e., 
if manufacturers would be unable to 
meet both the California and federal test 
requirements with the same test 
vehicle.102 

EPA does not believe that there is any 
reason to review these criteria any 
differently for EPA’s evaluation of 
California’s ACC program request. There 
is nothing inherently different about 
how ACC control technologies should 
be reviewed when making a 
determination about technological 
feasibility or consistency of test 
procedures. 

In the ACC waiver proceeding, 
opponents of the waiver have presented 
evidence for EPA’s consideration which 
they believe will require EPA to make 
the finding of inconsistency with 
section 202(a), and therefore require 
EPA to deny or defer granting all or 
parts of the waiver request (e.g., a 

deferral on the 2025 and later MY 
phase-in of the 1 mg/mile PM standard 
of LEV III, a denial of the GHG emission 
standards for MY 2022 and later, and a 
denial of the 2018 through 2025 MY 
ZEV requirements or a deferral on the 
2021 and later MYs). As noted above, 
the commenters believe this finding 
should be made on one or more 
grounds, including: there exists either a 
lack of information or certainty of 
technological solutions based on the 
remoteness in time from the 
implementation of the standards; that 
there are questions of economic 
feasibility and marketability, including 
consumer demand; that technological 
consistency must include consideration 
of feasibility in section 177 states; and, 
that either the cost effectiveness of 
certain standards is unreasonable or that 
the standards are not needed for air 
quality purposes. EPA’s process for 
evaluating lead time is discussed 
immediately below and in subsequent 
parts of this section. The industry 
opponents also raise arguments based 
on the cost of compliance with the 
standards (including cost-effectiveness), 
which will be discussed below and in 
other parts of this section. To the extent 
the commenters raise questions about 
the need for CARB’s PM standards and 
that it could be the basis for EPA’s 
waiver consideration, we address such 
concerns in the discussion above 
concerning section 209(b)(1)(B). EPA 
has already addressed the Dealers 
suggestions that CARB’s ZEV 
requirements are not needed within the 
same discussion. 

Regarding lead time, EPA historically 
has relied on two decisions from the 
U.S. Court of Appeals for the D.C. 
Circuit for guidance regarding the lead 
time requirements of section 202(a). 
Section 202(a) provides that an emission 
standard shall take effect after such 
period as the Administrator finds 
necessary to permit the development 
and application of the requisite 
technology, giving appropriate 
consideration to the cost of compliance. 
In Natural Resources Defense Council v. 
EPA (NRDC), 655 F.2d 318 (DC Cir. 
1981), the court reviewed claims that 
EPA’s PM standards for diesel cars and 
light trucks were either too stringent or 
not stringent enough. In upholding the 
EPA standards, the court concluded: 

Given this time frame [a 1980 decision on 
1985 model year standards]; we feel that 
there is substantial room for deference to the 
EPA’s expertise in projecting the likely 
course of development. The essential 
question in this case is the pace of that 
development, and absent a revolution in the 
study of industry, defense of such a 
projection can never possess the inescapable 
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103 Natural Resources Defense Council v. EPA, 
655 F.2d 318, 331. (emphasis added) 

104 International Harvester v. Ruckelshaus, 478 F 
2d. 615, 626. 

105 NRDC, 655 F.2d 318, 330. 

106 Id. The ‘‘hardships’’ referred to are hardships 
that would be created for manufacturers able to 
comply with the more stringent standards being 
relaxed late in the process. 

107 40 FR 23102, 23103 (waiver decision citing 
views of Congressman Moss and Senator Murphy) 
(May 28, 1975). 

108 Id. at 23103. 

109 74 FR 32744, 32774 (July 8, 2009). 
110 CARB’s waiver request at 25–26. MEMA I, 627 

F.2d at 1105, 1114 n. 40 (‘‘[T]he ‘cost of 
compliance’ consideration relates to the timing of 
standards and procedures.’’) CARB notes that EPA 
has recognized that the only relevance of costs is 
their impact on timing, e.g. ‘‘Manufacturers do not 
contend that the cost of compliance will be 
significantly reduced by extending lead time 
beyond the minimal period required for 
compliance.’’ (36 FR 17459 (August 31, 1971)). 

111 NRDC, 655 F.2d 318, 331. 
112 H.R. Rep. No. 95–294, 95th Cong., 1st Sess. 

301 (1977). 

logic of a mathematical deduction. We think 
that the EPA will have demonstrated the 
reasonableness of its basis for projection if it 
answers any theoretical objections to the 
[projected control technology], identifies the 
major steps necessary in refinement of the 
technology, and offers plausible reasons for 
believing that each of those steps can be 
completed in the time available (emphasis 
added).103 

Another key case addressing the lead 
time requirements of section 202(a) is 
International Harvester v. Ruckelshaus 
(International Harvester), 478 F 2.d 615 
(DC Cir. 1979). In International 
Harvester, the court reviewed EPA’s 
decision to deny applications by several 
automobile and truck manufacturers for 
a one-year suspension of the 1975 
emission standards for light-duty 
vehicles. In the suspension proceeding, 
the manufacturers presented data 
which, on its face, showed little chance 
of compliance with the 1975 standards, 
but which, at the same time, contained 
many uncertainties and inconsistencies 
regarding test procedures and 
parameters. In a May 1972 decision, the 
Administrator applied an EPA 
methodology to the submitted data, and 
concluded that ‘‘compliance with the 
1975 standards by application of present 
technology can probably be achieved,’’ 
and so denied the suspension 
applications.104 In reviewing the 
Administrator’s decision, the court 
found that the applicants had the 
burden of coming forward with data 
showing that they could not comply 
with the standards, and if they did, then 
EPA had the burden of demonstrating 
that the methodology it used to predict 
compliance was sufficiently reliable to 
permit a finding of technological 
feasibility. In that case, EPA failed to 
meet this burden. 

With respect to lead time, the court in 
NRDC pointed out that the court in 
International Harvester ‘‘probed deeply 
into the reliability of EPA’s 
methodology’’ because of the relatively 
short amount of lead time involved (a 
May 1972 decision regarding 1975 MY 
vehicles, which could be produced 
starting in early 1974), and because ‘‘the 
hardship resulting if a suspension were 
mistakenly denied outweigh the risk of 
a suspension needlessly granted.’’ 105 
The NRDC court compared the 
suspension proceedings with the 
circumstances concerning the diesel 
standards before it: ‘‘The present case is 
quite different; ‘the base hour’ for 
commencement of production is 

relatively distant, and until that time the 
probable effect of a relaxation of the 
standard would be to mitigate the 
consequences of any strictness in the 
final rule, not to create new 
hardships.’’ 106 The NRDC court further 
noted that International Harvester did 
not involve EPA’s predictions of future 
technological advances, but an 
evaluation of presently available 
technology. 

EPA also evaluates CARB’s request in 
light of congressional intent regarding 
the waiver program generally. This is 
consistent with the motivation behind 
section 209(b) to foster California’s role 
as a laboratory for motor vehicle 
emission control, in order ‘‘to continue 
the national benefits that might flow 
from allowing California to continue to 
act as a pioneer in this field.’’ 107 

For these reasons, EPA believes that 
California must be given substantial 
deference when adopting motor vehicle 
emission standards which may require 
new and/or improved technology to 
meet challenging levels of compliance. 
This deference was discussed in an 
early waiver decision when EPA 
approved the waiver request for 
California’s 1977 MY standards: 

Even on this issue of technological 
feasibility I would feel constrained to 
approve a California approach to the problem 
which I might also feel unable to adopt at the 
Federal level in my own capacity as a 
regulator. The whole approach of the Clean 
Air Act is to force the development of new 
types of emission control technology where 
that is needed by compelling the industry to 
‘catch up’ to some degree with newly 
promulgated standards. Such an approach to 
automotive emission control might be 
attended with costs, in the shape of a 
reduced product offering, or price or fuel 
economy penalties, and by risks that a wider 
number of vehicle classes may not be able to 
complete their development work in time. 
Since a balancing of these risks and costs 
against the potential benefits from reduced 
emissions is a central policy decision for any 
regulatory agency, under the statutory 
scheme outlined above I believe I am 
required to give very substantial deference to 
California’s judgment on that score.’’ 108 

CARB, while maintaining that the 
NRDC approach is the correct 
measurement here, commented that the 
technological sophistication of ZEVs 
currently being produced is anticipated 
to continue to advance, making 
commercial production and compliance 
of these vehicles by MY 2018 and later 

more feasible. CARB also notes that the 
only relevance of costs in a section 
209(b) waiver proceeding is in the 
context of technological feasibility. 
‘‘Past waiver determinations have made 
clear that for the cost of compliance to 
be found excessive it would need to be 
‘‘very high’’ such that the cost to 
customers who purchased a complying 
vehicle would be doubled or tripled.109 
Additionally, the relevance of the cost 
of compliance analysis is limited to the 
question of whether such costs will 
adversely affect the timing of an 
emission standard.’’ 110 

Under NRDC, when compliance with 
CARB standards is phased-in over a 
lengthy time period, the reasonableness 
of a projection of technological 
feasibility can be based on answering 
any theoretical objections to the 
projected control technology; 
identifying the major steps necessary in 
refinement of the technology; and 
offering plausible reasons for believing 
that each of those steps can be 
completed in the time available.111 
EPA’s review of the evidence on the 
technological feasibility of CARB’s ACC 
standards, in particular the standards 
which EPA received comment, follows. 

Congress has stated that the 
consistency requirement of section 
202(a) relates to technological 
feasibility.112 Section 202(a)(2) states, in 
part, that any regulation promulgated 
under its authority ‘‘shall take effect 
after such period as the Administrator 
finds necessary to permit the 
development and application of the 
relevant technology, considering the 
cost of compliance within that time.’’ 
Section 202(a) thus requires the 
Administrator to first review whether 
adequate technology already exists, or if 
it does not, whether there is adequate 
time to develop and apply the 
technology before the standards go into 
effect. 

In MEMA I, the court addressed the 
cost of compliance issue at some length 
in reviewing a waiver decision. 
According to the court: 

Section 202’s cost of compliance concern, 
juxtaposed as it is with the requirement that 
the Administrator provide the requisite lead 

VerDate Mar<15>2010 18:13 Jan 08, 2013 Jkt 229001 PO 00000 Frm 00023 Fmt 4701 Sfmt 4703 E:\FR\FM\09JAN2.SGM 09JAN2sr
ob

in
so

n 
on

 D
S

K
4S

P
T

V
N

1P
R

O
D

 w
ith

 



2134 Federal Register / Vol. 78, No. 6 / Wednesday, January 9, 2013 / Notices 

113 MEMA I at 1118 (emphasis added). See also 
id. at 1114 n. 40 (A[T]he ‘cost of compliance’ 
criterion relates to the timing of standards and 
procedures.). 

114 See, e.g., 47 FR 7306, 7309 (Feb. 18, 1982), 43 
FR 25735 (Jun. 14, 1978), and 46 FR 26371, 26373 
(May 12, 1981). 

115 36 FR 17158 (August 31, 1971). See also 40 
FR 23102, 23104; 58 FR 4166 (January 7, 1993), LEV 
Waiver Decision Document at 20. 

116 CARB notes that EPA has identified areas of 
improvement to Part 1066 it intends to evaluate in 
cooperation with CARB and industry (see pp. 54– 
59 of CARB’s Technical Support Document at: 
http://www.arb.ca.gov/regact/2012/leviiighg2012/ 
levappp.pdf). 

117 Id. at P–8 through P–20. CARB’s Board has 
provided direction to its staff (Resolution 12–11 at 
21) to conduct a review of the 1 mg/mi PM standard 
in the 2015 timeframe and report back to the Board 
its results. 

time to allow technological developments, 
refers to the economic costs of motor vehicle 
emission standards and accompanying 
enforcement procedures. See S. Rep. No. 192, 
89th Cong., 1st Sass. 5–8 (1965); H.R. Rep. 
No. 728 90th Cong., 1st Sass. 23 (1967), 
reprinted in U.S. Code Cong. & Admin. News 
1967, p. 1938. It relates to the timing of a 
particular emission control regulation rather 
than to its social implications. Congress 
wanted to avoid undue economic disruption 
in the automotive manufacturing industry 
and also sought to avoid doubling or tripling 
the cost of motor vehicles to purchasers. It, 
therefore, requires that the emission control 
regulations be technologically feasible within 
economic parameters. Therein lies the intent 
of the cost of compliance requirement 
(emphasis added).113 

Previous waiver decisions are fully 
consistent with MEMA I, which 
indicates that the cost of compliance 
must reach a very high level before the 
EPA can deny a waiver. Therefore, past 
decisions indicate that the costs must be 
excessive to find that California’s 
standards are inconsistent with section 
202(a).114 It should be noted that, as 
with other issues related to the 
determination of consistency with 
section 202(a), the burden of proof 
regarding the cost issue falls upon the 
opponents of the grant of the waiver. 

Consistent with MEMA I, the Agency 
has evaluated costs in the waiver 
context by looking at the actual cost of 
compliance in the time provided by the 
regulation, not the regulation’s cost- 
effectiveness. The appropriate level of 
cost-effectiveness is a policy decision of 
California that is considered and made 
when California adopts the regulations, 
and EPA, historically, has deferred to 
these policy decisions. EPA has stated 
in this regard, ‘‘the law makes it clear 
that the waiver request cannot be denied 
unless the specific findings designated 
in the statute can be made. The issue of 
whether a proposed California 
requirement is likely to result in only 
marginal improvement in air quality not 
commensurate with its cost or is 
otherwise an arguably unwise exercise 
of regulatory power is not legally 
pertinent to my decision under section 
209 * * *.’’ 115 Thus, EPA will look at 
the compliance costs for manufacturers 
in developing and applying the 
technology and not at cost effectiveness 
when making a waiver decision. 

2. LEV III Criteria Pollutant Standards 

California has adopted new standards 
for exhaust emissions of non-methane 
organic gases (NMOG), NOX, and PM, as 
well as evaporative emissions standards. 
These standards phase in beginning 
with MY 2015. The LEV III standards 
are similar, in many respects, in 
structure to those in the existing federal 
Tier 2 program. As with the Tier 2 
program, the proposed standards would 
apply to all light-duty vehicles (LDVs, 
or passenger cars, light-duty trucks 
(LDT1s, LDT2s, LDT3s, and LDT4s)) 
below 8,500 pounds GVWR (Gross 
Vehicle Weight Rating), and Medium- 
Duty Passenger Vehicles, or MDPVs 
(8,500 to 10,000 lbs GVWR). Based on 
our review of the LEV III criteria 
pollutant standards, and because EPA 
did not receive any comments objecting 
to CARB’s LEV III criteria pollutant 
standards, with the exception of the PM 
standard issue discussed below, we find 
it unnecessary to provide a full written 
review whether such standards are 
consistent with section 202(a), as those 
opposing the waiver have clearly not 
met their burden regarding the issue, 
and we otherwise cannot make a finding 
that such standards are inconsistent 
with section 202(a). 

a. Particulate Matter Standards 

The Manufacturers generally note that 
testing for and complying with the 
revised particulate matter standards will 
present significant burdens on the 
industry. In short, the Manufacturers 
recommend that EPA withhold issuing 
a waiver for the MY 2025 PM standard. 
While noting that the phase in of the 3 
mg/mile FTP PM standard beginning in 
MY 2017 will be very challenging, they 
nevertheless state that the 
Manufacturers are optimistic that 
vehicles will achieve this level with 
time. Recognizing that there are long 
lead time changes, the Manufacturers 
appear to be agreeing with CARB’s 
planned phased-in approach starting in 
the 2017 MY. Also, the Manufacturers 
are not objecting to EPA issuing a 
waiver for the 3 mg/mile PM standards 
based on their stated testing concerns. 

However, the Manufacturers believe 
the 1 mg/mile PM standard, which 
begins its phase-in starting in the 2025 
MY, raises further feasibility issues. 
Based on their knowledge of PM 
measurement and vehicle PM control 
technology, the Manufacturers state that 
their members ‘‘see no way to both 
measure and meet this standard.’’ The 
Manufacturers believe that setting a 
standard that is unachievable today is 
inappropriate, and they do not believe 

EPA should issue a waiver for these 
standards at this time. 

Finally, the Manufacturers note that 
there is ample time to revisit the waiver 
request without interfering with CARB’s 
implementation of standards should 
they be deemed feasible (during CARB’s 
planned review of the standard). 

CARB’s supplemental comments note 
that the LEV III PM standards are based 
on a particular concern for their impact 
on public health and safety. As noted in 
their LEV III Technical Support 
Document, CARB acknowledges that 
while PM emissions from LDVs are not 
a major contributor to the inventory, 
they are a significant contributor to 
urban pollution and human exposure. 
CARB also notes that the exact amount 
of pollution reduced and the cost- 
effectiveness of particular California 
standards is not relevant to EPA’s 
waiver determination. 

What is relevant, CARB maintains, is 
that thirteen years of lead time (from the 
date of its adopted regulations to the 
first model year of the phase-in 
standards in 2025) are provided to 
improve the test procedure and for 
industry to incorporate needed 
improvements to their engines and fuel 
systems. CARB maintains that it has 
consistently demonstrated PM 
measurement capability at 1 mg/mi 
using new test procedures under 
development by EPA under 40 CFR Part 
1066.116 CARB suggests that EPA apply 
the rationale of NRDC and find that 
CARB has identified barriers to 
implementation of needed technologies 
and a viable path to overcome these 
barriers. For example, CARB states test 
data that they have presented 
demonstrates PM levels from current 
port fuel injected (PFI) engines below 1 
mg/mi and from late model gasoline 
direct injection engines (GDI) 
approaching 1 mg/mi. CARB expects 
further technical improvements over the 
extensive lead time provided.117 CARB 
has also identified that some of the low 
carbon technologies with proven track 
records that are most likely to be used 
(to meet GHG emission requirements) 
are: Advanced port fuel injection 
engines, GDI engines, boosted and 
downsized engines, clean diesel 
engines, hybrid, and plug-in hybrid 
technology among others. CARB notes 
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that each of these technologies will have 
a particular impact on PM emissions. 
CARB notes that many of these 
technologies may be able to currently 
meet 2025 MY PM standards and that 
further improvements are reasonable. 
For example: (1) CARB’s Technical 
Support Document states ‘‘Some 
current, well-maintained PFI-equipped 
LDVs emit PM mass levels below 1 mg/ 
mi. For example, published research 
reports PM emissions rates for both PFI 
ULEV and SULEV vehicles of 
approximately 0.7 mg/mi or much less 
over the Federal Test Procedure (FTP or 
FTP–75) cycle’’ and (2) ‘‘Car makers 
who choose to pursue gasoline-fueled, 
CO2 friendlier GDI internal combustion 
engines for their future vehicles will 
have two principal technical solutions 
for further reduction of PM mass 
emissions. One solution can utilize next 
generation state-of-the-art engines (e.g., 
start-stop system where the ICE 
automatically shuts down and starts up 
at idle) with optimized fuel injection 
strategies (e.g., spray-guided central 
injector) at nearly no net cost increase. 
The second solution employs post- 
combustion control in the form of the 
gasoline particle filter (GPF) at an 
additional cost.’’ 118 

b. EPA’s Response to Comments 
As explained below, EPA believes 

CARB presents a proper view of how 
lead time should be evaluated, for 
purposes of waiver review by EPA, and 
that CARB has provided reasonable 
responses to any theoretical objections 
to the projected control technology; 
identified the major steps necessary in 
refinement of the technology; and 
offered plausible reasons for believing 
that each of those steps can be 
completed in the time available. 

We also believe that CARB has 
properly set forth the role of EPA in 
reviewing California standards which 
require new and/or improved 
technology to meet challenging levels of 
compliance. EPA is not setting its own 
standards under section 202(a) of the 
Clean Air Act, rather EPA’s role within 
its waiver review is more limited and 
takes place in the context of deference 
that Congress envisioned for California. 
This deference was discussed in an 
early waiver decision when EPA 
approved the waiver request for 
California’s 1977 model year standards: 

Even on this issue of technological 
feasibility I would feel constrained to 
approve a California approach to the problem 
which I might also feel unable to adopt at the 
Federal level in my own capacity as a 
regulator. The whole approach of the Clean 

Air Act is to force the development of new 
types of emission control technology where 
that is needed by compelling the industry to 
‘catch up’ to some degree with newly 
promulgated standards. Such an approach to 
automotive emission control might be 
attended with costs, in the shape of a 
reduced product offering, or price or fuel 
economy penalties, and by risks that a wider 
number of vehicle classes may not be able to 
complete their development work in time. 
Since a balancing of these risks and costs 
against the potential benefits from reduced 
emissions is a central policy decision for any 
regulatory agency, under the statutory 
scheme outlined above I believe I am 
required to give very substantial deference to 
California’s judgment on that score.119 

Regarding the feasibility of the CARB 
1 mg/mile PM standard that commences 
its phase-in starting with the 2025 MY, 
EPA believes that it is proper to review 
this through the NRDC prism. In other 
words, EPA believes it appropriate to 
provide substantial room for deference 
to CARB’s projections. Although the 
Manufacturers have raised a variety of 
concerns they have not provided any 
data or other information to demonstrate 
why the pathways and steps identified 
by CARB are unreasonable. EPA 
believes having given appropriate 
deference that CARB has reasonably 
projected possible pathways to address 
the theoretical concerns with the 2025 
phased-in PM standard, including 
concerns relating to testing capability. 
The Manufacturers have provided no 
data or other information to demonstrate 
why CARB’s identified path of 
improvements in testing technology and 
procedures is not feasible in the lead 
time provided. Similarly, the 
Manufacturers have provided no data or 
other information to demonstrate why 
CARB’s identified technology solutions 
and possible refinements are infeasible, 
especially given the amount of lead time 
provided. Given the amount of lead time 
provided by CARB and their identified 
paths for improvements, EPA believes 
the opponents to the waiver have not 
met their burden of proof in regards to 
the PM standards commencing in MY 
2025. 

Therefore, based on the record before 
us, EPA cannot find that the opponents 
of the PM standard in 2025 have met 
their requisite burden of proof to 
demonstrate that such standards are 
inconsistent with section 202(a). Thus 
EPA cannot deny CARB’s ACC waiver 
request on this basis. 

3. LEV III GHG Emission Standards 
CARB has worked closely with EPA 

and NHTSA throughout the 
development of the MY 2017–2025 GHG 

emission standards and has moved in 
parallel with the agencies in setting 
standards that are essentially equivalent 
in terms of lead time and stringency. 
CARB projects that its GHG emissions 
standards for MYs 2017–2025 will 
reduce fleet average CO2 levels by about 
34 percent from MY 2016 levels of 251 
g/mile down to about 166 g/mile, based 
on the projected mix of vehicles sold in 
California. The basic structure of the 
GHG standards is consistent with that of 
EPA’s GHG standards. CARB uses two 
vehicle categories, passenger cars and 
light trucks. CARB projects that the 
standards will reduce car CO2 emissions 
by approximately 4.9%/year, reduce 
truck CO2 emissions by approximately 
4.1%/year (the truck CO2 standard target 
curves move downward at 
approximately 3.5%/year through the 
2016–2021 period and about 5%/year 
from 2021–2025), and reduce combined 
light-duty CO2 emissions by 
approximately 4.5%/year from 2016 
through 2025. 

CARB notes that the CO2 emission 
reduction estimates are approximate 
because the required emission level to 
achieve compliance with the standards 
for each vehicle manufacturer depends 
on each manufacturer’s ultimate sales 
mix of vehicles.120 Within the two 
categories, the CO2 standard targets for 
vehicle models sold by each automaker 
are indexed to the vehicles’ footprint, 
which is calculated as each vehicle 
model‘s wheelbase times its average 
track width. As a result of this 
regulatory structure, the precise CO2 
emission rates that will result from the 
standards in each year from 2017 
through 2025 will depend on the 
ultimate sales-weighted mix of vehicles 
(i.e., according to vehicle sales in each 
category and the footprint of the 
models) sold in each year. 

CARB also adopted separate nitrous 
oxide (N2O) and methane (CH4) 
standards that are harmonized with the 
standards EPA first adopted in the MY 
2012–2016 rulemaking. As with the EPA 
program, manufacturers may use CO2 
credits to meet the N2O and CH4 
standards on a CO2-equivelent basis. 

CARB includes most of the 
flexibilities established by EPA for MYs 
2017–2025. CARB includes averaging, 
banking, and trading provisions which 
allow for 5-year credit carry-forward 
and 3-year credit carry-back and credit 
trading between manufacturers. 
Manufacturers may generate air 
conditioning system credits through 
system efficiency improvements, low 
refrigerant leakage designs, and use of 
low global warming potential 
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121 EPA allows a 0 g/mile compliance value to be 
used for vehicles sold in MY2017–2021 and caps 
the cumulative number of vehicles that a 
manufacturer may use the 0 g/mile compliance 
value for in MYs 2022–2025. 

122 California Air Resources Board, EPA–HQ– 
OAR–2012–0562–0021, at 16. 

123 77 FR 53199, 53200 (August 31, 2012). 
124 Air Resources Board, EPA–HQ–OAR–2012– 

0562–0011, at 135. 
125 CARB Resolution 12–35 (November 15, 2012). 
126 EPA–HQ–OAR–2012–0562–0374. 

127 California Air Resources Board, EPA–HQ– 
OAR–2012–0562–0011, at 102–103. 

128 California Air Resources Board, EPA–HQ– 
OAR–2012–0562–0011, at 103–108. 

129 Joint Technical Support Document: Final 
Rulemaking for 2017–2025 Light-duty Vehicle 
Greenhouse Gas Emission Standards and Corporate 
Average Fuel Economy Standards, Chapter 3, EPA– 
420–R–12–901, August 2012. 

refrigerants. Manufacturers may 
generate up to 18.8 g/mile CO2- 
equivalent credit for cars and 24.4 g/ 
mile CO2-equivelent credits for trucks 
from air conditioning system 
improvements. CARB also moved to 
harmonize air conditioning system test 
procedures with EPA, replacing the A/ 
C idle test requirement with the AC17 
test procedure. 

In addition CARB adopted off-cycle 
credits provisions similar to those 
adopted by EPA, which provide credits 
to manufacturers based on real world 
improvements in CO2 emissions not 
captured on the 2-cycle test procedure. 
CARB adopted a list of pre-approved 
credits that manufacturers may claim by 
using pre-approved technologies. As 
with the EPA program, off-cycle credits 
based on the pre-approved credits list is 
capped at 10 g/mile. CARB also 
provides full-size pickup truck 
technology credits of 10 or 20 g/mile per 
vehicle depending on the level of 
technology employed, similar to the 
EPA program. Manufacturers may 
generate technology incentive credits by 
using hybrid technologies or by meeting 
performance-based criteria over a 
specified minimum percentage of full 
size pickup truck production. 

The EPA and CARB programs differ in 
their treatment of advanced technology 
vehicles, specifically plug-in hybrids, 
battery electric vehicles, and fuel cell 
vehicles. EPA’s program encourages the 
production of these advanced 
technology vehicles in two ways; by 
providing incentive multipliers for these 
technologies and by not counting the 
upstream emissions associated with 
electric operation for the first several 
model years of the program.121 CARB 
does not provide a multiplier incentive 
or allow for the use of a 0 g/mile 
compliance value. CARB explains that 
incentives are not needed for plug-in 
hybrids, battery electric vehicles, and 
fuel cell vehicles under their GHG 
program because the California ZEV 
program requires manufacturers to 
produce vehicles using these 
technologies. 

In its Final Statement of Reasons, 
CARB reiterated its commitment, as 
directed by Board Resolution 12–11, to 
accept compliance with EPA’s GHG 
emission standards for MY 2017–2025 
as compliance with California’s GHG 
standards if CARB determines that 
EPA’s final rule preserves the GHG 
reduction benefits set forth in EPA’s 

proposed rule.122 CARB also notes their 
plan to adopt a ‘‘deemed to comply’’ 
rule within their waiver request to EPA. 
EPA stated in the Federal Register 
notice announcing the opportunity for 
hearing and comment on CARB’s June 
27, 2012 ACC waiver request that ‘‘EPA 
invites comment on all aspects of 
CARB’s waiver request, and specifically 
invites comment on CARB’s waiver 
request in light of CARB’s plans 
concerning adoption of a ‘‘deemed to 
comply’’ provision into its LEV III GHG 
standards. This will allow EPA to 
consider any ‘‘deemed to comply’’ 
provision and comments on it when 
taking action on CARB’s request for a 
waiver.’’ 123 

On September 14, 2012, CARB 
proposed amendments to their program 
to permit compliance based on 
compliance with EPA’s GHG standards. 
In its discussion of the differences 
between the EPA and CARB programs 
with regard to the treatment of advanced 
technology vehicles, CARB notes that 
manufacturers will have the option to 
comply with the federal program and 
utilize the EPA accounting provisions 
for these vehicles.124 On November 15, 
2012, the Air Resources Board agreed to 
accept compliance with federal 
standards as equivalent to compliance 
with California’s, approving the 
amendment for ‘‘deemed to comply.’’ 125 
On December 7, 2012, CARB submitted 
additional information to EPA noting 
that CARB had approved further 
amendments to the ACC program, 
including the ‘‘deemed to comply’’ 
regulation, and therefore California has 
met its commitment to the National 
Program. CARB requested that EPA 
consider and take action on these 
amendments concurrent with the 
request set forth in CARB’s June 27, 
2012 ACC waiver request.126 

a. Comments on CARB’s 2017 Through 
2025 GHG Emission Standards 

CARB’s waiver request notes that in 
2010, President Barack Obama directed 
EPA and NHTSA to work with 
California to develop GHG fleet 
standards for MY 2017 through 2025 
light-duty vehicles. In response, the 
three agencies developed the Interim 
Joint Technical Assessment Report 
(TAR), released in September 2010. The 
TAR was major milestone in the 
technical work done collaboratively by 
EPA, NHTSA, and CARB. CARB held 

four public technical workshops 
covering topics of efficiency, mass- 
reduction, and safety technology; 
collaborative technical contract work 
(e.g., with FEV, Ricardo, Lotus); and 
extensive meetings with a wide range of 
stakeholders to gather input. This 
collaboration ensured that the three 
agencies had a common set of technical 
information on which to inform their 
proposals, allowing the agencies to 
develop standards that are harmonized 
in terms of their stringency. 

CARB further notes that the feasibility 
analysis underlying its standards is 
based on several existing and emerging 
technologies that increase engine and 
transmission efficiency, reduce vehicle 
energy loads, improve auxiliary and 
accessory efficiency, and that would 
increasingly electrify vehicle 
subsystems with hybrid and electric 
drivetrains. The technology assessment 
conducted by CARB for the MY 2017– 
2025 standards builds on the original 
technical basis established in the 
previous rulemakings for California’s 
MY 2009–2016 and federal MY 2012– 
2016 standards. CARB notes that several 
individual technologies offer substantial 
CO2 reduction potential and that many 
of the technologies have only seen 
limited deployment in new vehicle 
models.127 

In its Initial Statement of Reasons staff 
report, CARB highlights several CO2 
reduction technologies that 
manufacturers can employ to meet the 
standards.128 The list of technologies 
cited by CARB is very similar to the list 
of technologies considered by EPA and 
NHTSA in evaluating standards for MYs 
2017–2025.129 Vehicle road load and 
accessory energy loads can be improved, 
for example, through mass reduction, 
improved accessories, electric power 
steering, improved aerodynamics, and 
low rolling resistance tires. CARB notes 
several considerable opportunities for 
engine efficiency improvements. Engine 
efficiency technologies include turbo 
charging and downsizing, gasoline 
direct injection, continuously variable 
valve lift, cylinder deactivation, and 
diesel-fueled engines. CARB also 
describes transmission efficiency 
improvements important in allowing the 
operation of the engine in its lowest fuel 
consumption operating points more 
frequently. These include more gears 
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130 EDF’s comment at EPA–HQ–OAR–2012– 
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the EPA and NHTSA joint technology and cost 
assessment. More detail is provided in the joint 
Technical Support Document for the rule. 

(e.g., 8 speed transmissions), closer gear 
ratio spacing, optimized controls, and 
dual clutch transmissions that allow 
essentially the same efficiency as 
manual transmissions. 

CARB’s analysis also includes various 
hybrid systems that offer significant 
potential CO2 reductions through the 
elimination of engine idling, reduction 
in fuel consumption during 
deceleration, reduction of acceleration 
power requirement through launch 
assist, and the recovery of vehicle 
energy losses through regenerative 
braking during deceleration. Finally, 
CARB also includes emerging electric 
drive technologies including plug-in 
hybrids, electric, and hydrogen fuel cell 
vehicles. 

EPA received several comments on 
CARB’s waiver request generally 
supporting the California GHG 
standards as feasible and consistent 
with CAA section 202(a). The 
Environmental Defense Fund (EDF) and 
the Natural Resources Defense Council 
(NRDC) commented that CARB 
coordinated with EPA and NHTSA in 
the development of the GHG standards 
and the California GHG standards are 
aligned with the federal GHG standards 
in terms of stringency and lead time. 
EDF further commented that EPA 
received letters from 13 automakers 
supporting the federal GHG standards, 
and based on this coordination and 
support EPA can only determine that 
the CARB GHG standards are 
feasible.130 

EPA received comments from the 
Dealers that EPA should not provide a 
waiver to California for the MY 2022– 
2025 GHG standards because the 
standards for these years are not 
consistent with CAA section 202(a). The 
commenter states that by committing to 
a mid-term evaluation in its own GHG 
program, EPA has already determined 
that ‘‘technological capabilities after MY 
2022 are too remote to be accurately 
predicted.’’ The commenter argues that 
it is inappropriate for CARB to obtain a 
waiver for years where it cannot 
demonstrate technological feasibility 
regardless of the fact that California has 
agreed to participate in the mid-term 
review. The Dealers assert that by 
agreeing to participate in the mid-term 
evaluation, CARB ‘‘has admitted that 
the technological feasibility of its GHG 
standards for MYs 2022–2025 is not 
knowable at this time.’’ 

As part of the waiver decision 
process, CARB’s supplemental 
comments provided a response to 

comments submitted by NADA, 
including a response to NADA’s 
comments regarding the feasibility of 
the MY 2022–2025 standards.131 CARB 
comments that NADA concerns are not 
supported by relevant case law and 
should be dismissed. CARB comments 
that NADA is disregarding decades of 
precedent that clearly sets out the 
appropriate ‘‘technological feasibility’’ 
analysis under section 202(a). Citing 
Natural Resources Defense Council v. 
U.S. Environmental Protection Agency, 
(1981) 655 F.2d 318, 331, CARB notes 
CAA section 202(a) has historically been 
interpreted to allow for projections of 
likely future technological development. 
Such projections do not need to 
‘‘possess the inescapable logic of a 
mathematical deduction.’’ Instead, such 
a projection is considered sufficient if it 
‘‘answers any theoretical objections to 
the [projected technology], identifies the 
major steps necessary in refinement of 
the technology, and offers plausible 
reasons for believing that each of those 
steps can be completed in the time 
available.’’ Moreover, where the 
requirements of a standard are phased 
in over a lengthy period of time it bears 
on the likelihood of a proper finding of 
technological feasibility. CARB notes 
that the great length of time provided— 
until after MY 2022—supports a finding 
of technological feasibility under NRDC, 
and would be in line with past EPA 
waiver decisions. 

b. EPA Response to Comments 
EPA disagrees with NADA’s 

characterization of the mid-term review 
as it relates to the technological 
feasibility of the standards for MYs 
2022–2025. As discussed in the final 
rule for the EPA’s GHG emission 
standards, EPA has found that its 
standards are technologically feasible 
under CAA section 202(a), based on 
available information regarding 
technology and costs.132 EPA could not 
have adopted the standards for MYs 
2022–2025 if it did not find the 
standards to be consistent with CAA 
section 202(a) which requires EPA to 
consider issues of technological 
feasibility, cost, and available lead- 
time.133 As EPA discusses in the final 
rule in response to comments, ‘‘EPA 
does not agree that the mid-term 
evaluation is legally required, or that the 
standards adopted today would be 
arbitrary and capricious or without 
substantial evidence to support them 
absent such a mid-term evaluation. The 

final rule and supporting information 
and analysis amply justify the 
reasonableness and appropriateness of 
the final GHG standards adopted by 
EPA, irrespective of the provisions for a 
mid-term evaluation.’’ 134 EPA is 
committed to conducting a mid-term 
evaluation for MYs 2022–2025 in close 
coordination with NHTSA and CARB 
given the long time frame in 
implementing standards out to MY 2025 
and given NHTSA’s obligation to 
conduct a separate rulemaking in order 
to establish final standards for vehicles 
for those years.135 With respect to the 
waiver, however, EPA believes that 
NADA’s reference to the mid-term 
review does not demonstrate 
technological infeasibility (or any 
requisite level of uncertainty) or that the 
CARB standards are inconsistent with 
section 202(a), particularly given that 
the CARB standards are closely aligned 
to those adopted by EPA. In addition, 
compliance with EPA’s GHG standards 
will be deemed to be compliance with 
CARB’s GHG standards. EPA agrees 
with CARB’s response to the NADA 
concerns and believes that a reasonable 
technology path forward has been 
projected in support of the MY 2022– 
2025 standards, which is further 
supported by the substantial amount of 
lead-time provided for these standards. 
EPA believes that the substantial 
amount of lead-time provided also 
accords with a finding of technological 
feasibility under NRDC, and would be 
in line with past EPA waiver decisions. 

EPA did not receive any additional 
comments on the waiver decision 
regarding the technology assessment or 
cost analysis done by CARB in support 
of their GHG standards. CARB has 
adopted GHG standards that are closely 
aligned to those adopted by EPA for 
MYs 2017–2025. In EPA’s final rule 
establishing the MY 2017–2025 
standards, EPA concluded that the 
standards are feasible in the lead time 
provided and the costs are reasonable, 
as required under Section 202(a) of the 
CAA.136 The technical basis for the 
standards was developed jointly by 
EPA, NHTSA, and CARB. The 
methodology and underlying data used 
by CARB to assess technologies and 
costs, as summarized above, are very 
similar and in many cases the same as 
those used by EPA to assess the 
standards.137 The extended lead time 
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138 EPA–HQ–OAR–2012–0562–0374 at 6–13. 

139 The Manufacturers note that California does 
not believe that another waiver request is necessary 
once the amendments are finalized, further 
supporting its request to wait until after CARB 
finalizes its rule. 

140 See CARB’s Resolution 12–35 (November 15, 
2012) at EPA–HQ–OAR–2012–0562–0374 
(attachment 64), Executive Order R–12–016 
(December 6, 2012) at EPA–HQ–OAR–2012–0562– 
0374 (attachment 66). 

141 See EPA–HQ–OAR–2012–0562–0374 
(attachment 65). 

provides the necessary time for 
manufacturers to combine individual 
technologies, many of which are 
currently available, into optimized 
packages and apply them across their 
vehicle fleets. 

It is also important to note that the 
EPA and CARB GHG programs are very 
similar in terms of the structure of the 
programs and flexibilities contained in 
the programs. The CO2 standards are 
attribute-based fleet average standards, 
based on vehicle footprint curves that 
are identical. The programs include 
averaging, banking, and trading 
provisions. Both GHG programs offer 
credits for air conditioning system 
improvements, off-cycle CO2 reductions, 
and full-size pickup truck technology 
incentives. Both GHG programs contain 
the same N2O and CH4 standards and 
essentially the same provisions for small 
volume manufacturer and small 
businesses. 

There are some aspects of the CARB 
program that differ from the EPA 
program but, as discussed below, EPA 
does not believe that these differences 
change the feasibility of the standards in 
any significant way. CARB has 
explained in detail how these standards 
can be met using technologies that are 
reasonably expected to be available in 
the regulatory timeframe. NADA does 
not substantially undermine this 
explanation. 

CARB estimated an average per 
vehicle cost in MY 2025 of $1,340 
without the new ZEV requirements and 
$1,840 with the new ZEV requirements. 
In its final rule, EPA estimated an 
average per vehicle cost of about $1,800 
in MY 2025 for the EPA GHG standards. 
Both agencies conclude that these up- 
front per vehicle costs will be more than 
offset by consumer fuel savings over the 
life of the vehicles. 

Perhaps the most significant 
differences between the CARB and EPA 
vehicle programs involve the new 
California ZEV requirements which 
mandate use of ZEV-type technologies 
for a portion of a manufacturer’s fleet, 
and therefore may alter the technology 
pathways that manufacturers might 
otherwise choose to meet the GHG 
standards. EPA has reviewed the 
consistency of the ZEV requirements 
with section 202(a) separately below 

The CARB and EPA programs also 
differ in the treatment of vehicles 
capable of electric operation. EPA 
provides an advanced technology 
incentive multiplier through MY 2021 
to encourage the increased sales of plug- 
in hybrids (PHEVs), electric vehicles 
(BEVs), and fuel cell vehicles (FCVs). 
CARB does not provide advanced 
technology incentive credits for these 

vehicles because these types of vehicles 
are required under the ZEV program and 
an incentive is not necessary. CARB also 
accounts for upstream emissions from 
electric operation starting in MY 2017 
while EPA phases in upstream 
accounting for MY 2022–2025 vehicles 
after vehicle sales thresholds are 
exceeded. These differences mean that 
PHEVs, BEVs, and FCVs do not receive 
as much credit in the CARB program 
compared to the EPA program. 
However, these vehicles still offer 
significantly lower CO2 levels in the 
CARB program compared to more 
conventional technologies, lowering a 
manufacturer’s CO2 fleet average. 

There are other minor differences 
between the CARB and EPA programs 
but EPA does not believe the differences 
have a significant impact on feasibility. 
Many of the differences in the programs 
arise from changes EPA made to various 
provisions between the proposal and 
final rules in response to comments. 
CARB delineates these minor 
differences in the Initial Statement of 
Reasons for their proposal to accept 
compliance with EPA’s GHG emission 
standards as compliance with 
California’s GHG emission standards 
(aka ‘‘deemed to comply’’).138 These 
include revisions to the off-cycle 
credits, air conditioning system credits, 
and full-size pick-up credits. While 
most of the changes made by EPA in its 
final rule directionally provide 
somewhat more flexibility to 
manufacturers, the changes do not 
ultimately change the level of credits 
potentially available. CARB concludes 
and EPA agrees that the programs 
remain sufficiently comparable. 

Finally, as discussed below, most if 
not all manufacturers will very likely 
opt to comply with the California 
program by complying with the EPA 
GHG emission standards, as permitted 
by the ‘‘deemed to comply’’ regulation. 
Therefore, the small differences between 
the programs will not in such cases have 
any practical implications for 
manufacturers. As CARB notes in its 
waiver request, ‘‘Throughout the 
development of the LEV III GHG 
regulations, California coordinated with 
the EPA and NHTSA on technical and 
economic areas, and CARB has moved 
in parallel with the federal rulemaking 
in terms of stringency of the standards 
and lead time for compliance.’’ Given 
this coordination, commenters have not 
shown that the LEV III GHG regulations 
are technologically infeasible or that the 
lead time provided is inadequate. 

The Manufacturers note that they do 
not oppose California’s request for a 

Section 209(b) waiver for its GHG 
emission standards but state that it 
would not be appropriate for the waiver 
to be granted until after California has 
finalized its regulatory amendments to 
allow for a national compliance 
option.139 ‘‘This national compliance 
option is integral to the commitment 
letters the industry and California 
signed in July 2011 and to the single 
national GHG/fuel economy program all 
stakeholders sought to achieve.’’ 

As noted above, CARB notified EPA 
by letter dated December 7, 2012 that 
CARB has approved further 
amendments to its ACC program, 
including the ‘‘deemed to comply’’ 
regulation.140 Included in CARB’s 
December 7, 2012 letter to EPA is 
CARB’s ‘‘Final ‘Clean’ Version of 
California’s 2017–2025 Advanced Clean 
CAR Program, including its Passenger 
Vehicle Greenhouse Gas Regulations 
and LEV/GHG Test Procedures, and its 
ZEV regulations and Test Procedures’’ 
all as amended December 6, 2012.141 

EPA has not received any comment, 
based on its August 31, 2012 Federal 
Register Notice, that CARB’s ‘‘deemed 
to comply’’ regulation raises any issues 
regarding technological feasibility. EPA 
did receive comment from the 
Manufacturers requesting that EPA not 
grant CARB a waiver for its GHG 
emission standards until after CARB has 
finalized their ‘‘deemed to comply’’ 
regulations. Today’s waiver applies to 
CARB’s final regulation as adopted on 
December 6, 2012. 

After review of the information in this 
proceeding, EPA believes that those 
opposing the waiver have not met their 
burden of showing that compliance with 
California’s GHG standards is infeasible, 
even without the deemed to comply 
provision, based upon the current and 
future availability of the described 
technologies in the lead-time provided 
and considering the cost of compliance. 
The CARB technical information 
presented in this record clearly 
indicates that these requirements are 
feasible. In addition, California’s 
regulations include a ‘‘deemed to 
comply’’ provision which provides 
further strong support for this view. 
EPA therefore determines that those 
opposing the waiver have not met the 
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142 See CARB’s Initial Statement of Reasons 
(ISOR), EPA–HQ–OAR–2012–0562–0008 at 11. 

143 CARB waiver request at 27–28. 144 CARB’s ISOR at pp. 62–63. 

145 EPA–HQ–OAR–2012–0562–0032. 
146 EPA–HQ–OAR–2012–0562–0354. 
147 EPA Hearing Transcript at 83. EPA–HQ–OAR– 

2012–0562–0026. 

burden of producing the evidence 
necessary for EPA to find that 
California’s GHG standards, including 
the ‘‘deemed to comply’’ provision, are 
not consistent with Section 202(a). 

4. California’s ZEV Amendments as 
They Affect 2018 Through 2025 Model 
Years 

As noted above, after a thorough 
review of CARB’s ZEV amendments, we 
have determined that such amendments, 
as they affect 2017 and earlier MYs, are 
within the scope of previous waivers of 
preemption. However, EPA recognizes 
that such amendments add significant 
new requirements, as they affect 2018 
and later MYs, and therefore such 
amendments are reviewed under the full 
waiver criteria. 

a. Comments on CARB’s ZEV 
Amendments 

CARB notes in its waiver request that 
to date, all vehicle manufacturers 
operating in California are in full 
compliance with the ZEV mandate. 
Nearly 5,600 ZEVs (BEVs and FCVs) are 
in operation statewide and 380,000 AT 
PZEVs are also in operation. Fuel cell 
vehicle and infrastructure is progressing 
with several automakers moving toward 
commercialization sometime after 2015. 
Cumulatively, automakers plan to have 
50,000 FCVs operational in California 
by 2017, according to CARB.142 CARB 
also notes that most manufacturers have 
near-term production plans to meet or 
over comply with the regulatory 
requirements through MY 2017. In 
addition, recently a number of 
manufacturers have announced 
aggressive production plans for PHEVs 
and BEVs for the next three MYs. CARB 
maintains that these announcements 
reflect technological advancement in 
lithium-ion battery technology and a 
general shift in customer demand and 
concern about environmental 
stewardship. CARB provides a table in 
its waiver request that summarizes 
manufacturers’ current ZEV and TZEV 
program commitments, by technology 
category and as publicly stated.143 
CARB suggests that the table reveals that 
nearly every manufacturer will be 
introducing BEV and PHEV products 
within the next one to three years, and 
five manufacturers will commercially 
introduce FCVs by 2015. CARB states 
that the technological sophistication of 
ZEVs currently being produced is 
anticipated to advance, making 
commercial production and compliance 
of these vehicles by MY 2018 and later 

more feasible. A new feature of the ZEV 
amendments is that manufacturers will 
be allowed to use a variety of battery 
and fuel cell vehicle technologies to 
comply with the ZEV requirement, 
making compliance still more feasible. 
Finally, CARB notes that during its 
rulemaking proceedings for the adopting 
of the 2012 ZEV amendments they did 
not receive any comments questioning 
the overall technological feasibility of 
the amended standards. 

With regard to the manufacturer costs 
associated with the ZEV emission 
requirements CARB states that the ‘‘ZEV 
regulation must be considered in 
conjunction with the proposed LEV III 
amendments. Vehicles produced as a 
result of the ZEV regulation are part of 
a manufacturer’s light-duty fleet and are 
therefore included when calculating 
fleet averages for compliance with the 
LEV III GHG amendments. Because the 
ZEVs have ultra-low GHG emission 
levels that are far lower than non-ZEV 
technology, they are a critical 
component of automakers’ LEV III GHG 
standard compliance strategies. As such 
the ZEV program cost is considered as 
the difference in complying with the 
LEV III GHG fleet standard without the 
proposed amendments to the ZEV 
regulation versus with the proposed 
amendments to the ZEV regulation. 
Assuming that all of the associated 
direct manufacturing and ICMs are 
passed on to consumers, the average 
incremental price increase that results 
from the proposed LEV III GHG fleet 
standards and proposed ZEV regulation 
over the 2017 through 2025 timeframe 
will differ from the average increase 
resulting from compliance with only the 
LEV III GHG amendments. The average 
incremental vehicle price due to 
proposed LEV III GHG standards, but 
with no amendments to the current ZEV 
regulation, in 2025 is expected to be 
$1,340. The average incremental vehicle 
price considering the proposed LEV III 
GHG fleet standards and the proposed 
ZEV requirements in 2025 MY increases 
to $1,840, a $500 incremental increase. 
* * * In the broader context of the 
overall fleet, the ultra-low GHG ZEV 
technology is a major component of 
compliance with the LEV III GHG fleet 
standards for the overall light duty fleet. 
In that fleet context, the overall cost of 
the ZEV program is the difference in 
costs between the ‘‘GHG-plus-ZEV’’ and 
the ‘‘GHG only’’ scenarios.’’ 144 

EPA has also received comment from 
several consumer and environmental 
groups that support CARB’s ZEV 
amendments. The Consumer Federation 
of America (CFA) provided comment 

that ‘‘California’s ability to set these 
strong standards is vitally important to 
the advancement of the auto industry 
and for meeting consumer demand for 
cleaner and more efficient cares in states 
across the nation. Consumers 
understand the benefits and have 
consistently voiced support for 
California’s leadership on clean car 
standards. In fact, CFA’s latest poll on 
the subject found that ‘‘more than 70% 
of Americans support states being 
allowed to continue setting tailpipe 
emission standards that, as a result, 
increase fuel economy for motor 
vehicles.’’ This commenter also 
provides the latest from a Consumer 
Reports poll on the subject, including 
‘‘Seventy-five percent of California 
consumers think California should 
require automakers to build fleets that 
include increasing numbers of zero 
emission vehicles including electric and 
hydrogen fuel cell cars.’’ 145 EPA 
received comment from Consumer 
Reports/Consumers Union (Consumer 
Reports) in support of CARB’s ACC 
program and notes the survey above. In 
addition, Consumer Reports notes that 
vehicle manufacturers are already 
offering plug-in hybrids and BEVs, with 
new models appearing all the time. 
‘‘Consumers, particularly in California, 
are very open to buying alt-fuel 
vehicles. Importantly, some of the 
cleanest vehicles or alt-fuel vehicles are 
also proving very satisfying to vehicle 
owners.’’ 146 EPA also received oral 
testimony from Calvert Investments 
noting that CARB’s ACC program will 
help drive innovation, investment, and 
job creation and thus they strongly 
support both the LEV III (including GHG 
standards) and ZEV requirements in the 
ACC program. ‘‘Customers want and in 
an increasing number of countries 
require cleaner cars and trucks, to go 
further on every gallon of gas, while 
cutting back on GHG emissions that 
contribute to climate change. 
Companies that fail to embrace relevant 
new technologies, from improving 
mileage for conventional internal 
combustion engines to developing 
hybrid, electric, and fuel cell vehicles, 
are putting themselves at risk.’’ 147 

In addition, EPA received comment 
from NRDC that provided specific input 
on the criterion for consistency with 
CAA Section 202(a). NRDC states that 
the forecasted ZEV sales in California 
exceed ZEV requirements. In a report 
jointly published with NRDC, auto 
industry analysts Baum and Associates 
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148 EPA–HQ–OAR–2012–0562–0347. See Baum 
and Mui, ‘‘The Zero Emission Vehicle Program: An 
Analysis of Industry’s Ability to Meet the 
Standards’’, May 2010. Available at http:// 
docs.nrdc.org/energy/files/ene_10070701a.pdf. 

149 EPA believes the Manufacturers have 
mischaracterized the nature of CARB’s waiver 
request. CARB has only submitted its own ACC 
regulations to EPA and it has not submitted, nor has 
any other State submitted, section 177 state 
regulations. 

150 NADA points to CARB’s waiver request at 25 
wherein CARB states ‘‘It is well established that 
EPA will find a regulation to be technically feasible 
if ‘a reasonable basis [exists] that a new technology 
will be available and economically achievable.’’ 
However, NADA fails to reference CARB’s 
subsequent (and EPA believe the appropriate view 
of cost) statement on the same page: ‘‘The only 
relevance of costs in a Section 209(b) waiver 
proceeding is in the context of technological 
feasibility. Past waiver determinations have made 
clear that for the cost of compliance to be found 
excessive it would need to be ‘very high’ such that 
the cost to consumers when purchased a complying 
vehicle would be doubled or tripled.’’ 

151 CARB’s supplemental comments at 6. See 49 
FR 18887, 18889 (May 3, 1984) and 58 FR 4166 
(January 7, 1993). See also MEMA I 627 F.2d 1095, 
1114–20 (Administrator properly declined to 
review potential anti-trust and constitutional 
implications of CARB regulations under 209(b)). 

projected potential ZEV sales from 2015 
to 2020. The 2012 ZEV amendments 
expect ZEV sales of about 75,000 
vehicles in MY 2018 and 130,000 
vehicles in 2020. The Baum Associates 
assessment, conducted before the ZEV 
amendments were proposed, projected 
ZEV sales of as much as 160,000 in MY 
2018 and 180,000 in MY 2020. Baum 
and Associates also forecasts on an 
ongoing basis for the introduction of 
new ZEV models into the marketplace 
in the next few years, demonstrating the 
technical feasibility of ZEV technologies 
today. The Baum and Associates 
forecasts are based on detailed 
information about supplier and OEM 
production plans. NRDC compared the 
Baum and Associates forecast for BEVs, 
PHEVs, and FCVs to the ZEV and TZEV 
production announcements included by 
CARB in their waiver request. NRDC 
found that there are even more models 
that will be introduced than identified 
by CARB.148 

EPA received comment both from the 
Manufacturers and the Dealers stating 
their objections to CARB’s ZEV 
amendments as they affect 2018 and 
later MYs. The Manufacturers provide 
essentially three arguments for their 
assertion that the ZEV regulations are 
infeasible, particularly when applied 
individually in section 177 States. (The 
Manufacturers state that the 
amendments before EPA require an 
increasing number of ZEVs in California 
and each of the section 177 States.) 149 
The Manufacturers claim that: 1) the 
infrastructure for BEVs will not be 
sufficient by MY 2018 to support 
increased sales of BEVS and that CARB 
has not explained how it determined 
that the infrastructure and the level of 
consumer demand in the Section 177 
States will be sufficient to justify the 
ending of the travel provisions for ZEVs 
after MY 2017; 2) the cost of the ZEV 
program far exceeds its environmental 
benefits, especially when compared to 
the LEV III and GHG programs in terms 
of cost per ton of CO2 removed: and 3) 
the current data on consumer demand 
for ZEVs indicates that it will not be 
feasible to meet the sales requirements 
for 2018 MY and beyond. In conjunction 
with this third argument the 
Manufacturers contend that the market 
for these types of vehicles has not 

developed as quickly as anticipated and 
therefore there is no basis to conclude 
that BEV sales will reach required levels 
by 2025. (The Manufacturers also state 
that it is ‘‘highly unlikely that the 
required infrastructure and level of 
consumer demand for ZEVs will be 
sufficient by MY 2018 in either 
California or in the individual Section 
177 States to support the ZEV sales 
requirements mandated by CARB.) 
Because of these concerns the 
Manufacturers suggest that EPA deny 
the ZEV waiver for 2018 and later MYs, 
or at least defer the program for MY 
2021 and later, until California, EPA, 
and the auto industry have conducted a 
mid-term review of ZEV similar to the 
GHG program. 

As noted above, the Manufacturers 
provide EPA with current vehicle sales 
and registration data. These data 
include current sales figures for hybrids 
(approximately 3% of annual sales 
nationally and approximately 6.1% in 
California according to registration 
data). The Manufacturers note that 
registration of hybrids in section 177 
states is far lower. The Manufacturers 
maintain that the low sales numbers are 
due substantially to the increased cost 
relative to traditional vehicles, and that 
the demand for BEVs in section 177 
States is particularly ‘‘sluggish.’’ 
However, the comments EPA received 
did not include forecasts, projections, 
data, or other evidence to support the 
Manufacturer’s conclusions about future 
ZEV sales, or in particular, to 
demonstrate that the CARB ZEV 
requirements are infeasible. 

The Dealers maintain that 
technological feasibility requires that 
not only certain technologies be 
possible, but they also be ‘‘economically 
achievable.’’ 150 The Dealers maintain 
that in order for ZEV vehicles to be 
marketable they must: (1) Be at least as 
safe as comparable conventionally- 
fueled vehicles, (2) offer a range 
comparable to conventionally-fueled 
vehicles, (3) offer a refueling time 
comparable to conventionally-fueled 
vehicles, (4) offer similar performance 
and capacities, and (5) come to market 
at a cost comparable to conventionally- 

fueled vehicles. The Dealers maintain 
that CARB’s estimates that ZEVs and 
TZEVs that will cost approximately 
$10,000 more than comparable 
traditional vehicles, with at best no 
performance advantages, are by 
definition not feasible as they will be 
unable to compete in the marketplace. 

CARB provides several responses to 
the comments submitted by the 
Manufacturers. In terms of the 
applicability of section 177 within 
EPA’s section 209 waiver deliberations, 
and consideration of the technological 
feasibility of CARB’s amendments 
adopted in such states, CARB notes that 
the proper scope of EPA’s inquiry is 
limited by the express terms of section 
209(b). This is well illustrated both in 
past waiver determinations and in case 
law.151 While CARB discredits the view 
that EPA should consider the feasibility 
of ZEV in other states, it also notes that 
charging infrastructure in states other 
than California does not seem to be a 
concern as both Nissan and General 
Motors are currently marketing 
advanced technology vehicles 
nationally, and Ford will begin 50-state 
marketing in early 2013. EPA notes that 
although it is unclear whether the 
Manufacturers are contesting the current 
or future adequacy of infrastructure in 
California (other than a sentence that 
states it is ‘‘highly unlikely’’), CARB 
nevertheless sets forth that there is 
much activity in the field of electric 
vehicle charging infrastructure, and that 
public charging programs are being 
funded by the California Energy 
Commission, U.S. DOE EV Everywhere 
program, the U.S. DOE EV Project, and 
other programs to address the needs of 
plug in vehicles. CARB also states that 
it appears that charging infrastructure is 
sufficient and efforts underway to 
address infrastructure needs (through 
the programs noted above and CARB’s 
own ZEV Executive Order) are focused 
on highest priority charging locations, 
namely multi-family dwellings and 
workplace charging. 

CARB also responds to concerns 
expressed about the feasibility of ZEV 
vehicles in terms of consumer demand. 
They note that current sales data for 
plug in vehicles show sales growing 
rapidly—faster than conventional 
hybrids grew when they were first 
launched. CARB states that these early 
sales data, aggressive programs for 
community readiness, public education, 
infrastructure development and 
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152 CARB supplemental comments at 8, citing 
NRDC v EPA, 655 F.2d 318, 331. 

153 CARB notes that it is important to recognize 
that the ZEV regulations do not place requirements 
on dealers to offer for sale or sell ZEVs; rather the 
requirement is on the automakers. Since the 
obligation to sell and place ZEVs in service falls to 
the automakers, it is the automakers’ responsibility 
to make the subject cars marketable and sellable by 
the dealers. 

154 CARB supplemental comments at 11, citing 
Natural Resources Defense Council post (October 
31, 2012) attached as item 52 to supplemental 
comments. 

155 CARB’s supplemental comments at 12. 
156 EPA, 2010. United States Environmental 

Protection Agency, National Highway Safety and 
Traffic Administration and California Air Resources 
Board. September 2010. ‘‘Interim Joint Technical 
Assessment Report: Light-Duty Vehicle Greenhouse 
Gas Emission Standards and Corporate Average 
Fuel Economy Standards for Model Years 2017– 
2025’’ (p. vii). http://www.epa.gov/otaq/climate/ 
regulations/ldv-ghg-tar.pdf. 

157 Id. at 2–5. 
158 CARB’s supplemental comments at 9, citing 74 

FR 32744, 32775 (July 8, 2009). CARB provides 
additional information explaining how the ZEV 
program was considered in conjunction with the 
LEV program and that the ZEV regulation remains 
an important part of California’s plans to reach 
attainment of health based air quality standards. 

159 EPRI, Transportation Electrification, A 
Technology Overview, 2011 Technical Report, EPRI 
1021334, July 2011. Http://www.epri.com/abstracts/ 
pages/productabstract.aspx?ProductID=
000000000001021334. 

incentives are in place to support as 
much as possible consumer acceptance 
and adoption of ZEV technologies. 
CARB also notes that the Dealers 
comments in this regard can be 
addressed by examining relevant case 
law and EPA’s past application of the 
law. CARB notes that the Dealers’ 
statement that it is inappropriate for 
EPA to grant a waiver unless the Agency 
can ‘‘demonstrate technological 
feasibility for all the years in which 
those standards would be in effect’’ is 
disregarding decades of waiver 
precedent that clearly sets out the 
appropriate ‘‘technological feasibility’’ 
analysis under section 202(a).’’ Section 
202(a) has historically been interpreted 
to allow for projections of likely future 
technological development. Such 
projections do not need to ‘possess the 
inescapable logic of a mathematical 
deduction.’ Instead, such a projection is 
considered sufficient if it ‘‘answers any 
theoretical objections to the [projected 
technology], identifies the major steps 
necessary in refinement of the 
technology, and offers plausible reasons 
for believing that each of those steps can 
be completed in the time available.’’ 152 

CARB also addresses the Dealers’ 
stated concerns about the marketability 
of ZEVs.153 CARB notes that a more 
appropriate measure of ZEV market 
success and growth potential is to 
examine the recent years when ZEVs 
have actually been available to 
consumers. In the last two years, with 
the introduction of Nissan Leaf, Ford 
Focus EV, Honda Fit EV, Mitsubishi 
IMiEV, and others, BEV sales have 
grown 228 percent.154 As discussed 
below, CARB also points to the Joint 
Technical Assessment Report (TAR), 
which was developed by EPA, NHTSA, 
and CARB, and released in September 
2010. 

CARB states that the Dealers disregard 
well established law and create their 
own definition of ‘‘technological 
feasibility’’ in suggesting that EPA 
consider in its assessment a comparison 
of ZEVs and conventional vehicles on 
cost, safety, and performance features 
such as range and refueling time. CARB 
relies upon cost (MEMA I at 1118), 

performance (International Harvester at 
641–647), and durability (NRDC at 333– 
335). CARB states: 

The ZEVs produced for the regulation will 
meet the same safety requirements that 
conventionally fueled vehicles meet. They 
already achieve acceleration and power 
characteristics expected on traditional 
vehicles and have demonstrated adequate 
durability. Range and refueling times are 
characteristics not traditionally taken into 
consideration. The automakers are targeting 
range for battery electric vehicles that match 
up with the vast majority of daily driving 
needs or most consumers (typical trips and 
typical daily needs are under 30 miles). For 
fuel cell vehicles, automakers have 
demonstrated range capability equal to or 
greater than conventionally fueled vehicles. 
With regard to refueling time, BEV drivers 
look at refueling differently; 30 seconds a day 
at home to plug in (with charging occurring 
overnight or while at work) and have a full 
range daily instead of visiting a gasoline 
station weekly is characterized as much more 
convenient. Fuel cell vehicles refuel in about 
the same amount of time as a gasoline car. 
By all of these measures ZEVs are more than 
technologically feasible for 
commercialization, certainly so with the 
abundant nine to 12 years of lead time for the 
2022–2025 model years that are the focus of 
the comments.155 

CARB also relies upon the projections 
and explanations submitted with its 
initial waiver request and notes that the 
Dealers are taking issue with standards 
that do not come into effect until after 
a lengthy lead time. In addition to 
CARB’s waiver request projections and 
explanations noted at the outset of this 
section CARB also provides an 
explanation of the Joint Technical 
Assessment Report (TAR), which was 
developed by EPA, NHTSA, and CARB, 
and released in September 2010. The 
report concluded ‘‘electric drive 
vehicles including hybrid(s) * * * 
battery electric vehicles * * * plug-in 
hybrid(s) * * * and hydrogen fuel cell 
vehicles * * * can dramatically reduce 
petroleum consumption and GHG 
emissions compared to conventional 
technologies * * *. The future rate of 
penetration of these technologies into 
the vehicle fleet is not only related to 
future GHG and corporate average fuel 
economy (CAFE) standards, but also to 
future reductions in HEV/PHEV/EV 
battery costs, [and] the overall 
performance and consumer demand for 
the advance technologies * * *.’’ 156 

CARB notes that the TAR stated that 
‘‘* * * [A] number of the firms 
suggested that in the 2020 timeframe 
their U.S. sales of HEVs, PHEVs, and 
EVs combined could be on the order of 
15–20 percent of their production.’’ 157 

Lastly, CARB addresses the 
Manufacturers’ comments regarding the 
cost-effectiveness of CARB ZEV 
amendments, in terms of cost per ton of 
CO2 removal, in a manner similar to its 
response to the section 177 arguments— 
that such comments are irrelevant to 
EPA’s 209(b) waiver consideration. 
CARB notes EPA’s 2009 GHG waiver 
decision wherein EPA described the 
appropriate cost of compliance analysis 
under section 202(a): ‘‘Consistent with 
MEMA I, the Agency has to evaluate 
costs in the waiver context by looking 
at the actual cost of compliance in the 
time provided by the regulation, not the 
regulation’s cost effectiveness. Cost 
effectiveness is a policy decision of 
California that is considered and made 
when California adopts the regulations, 
and EPA, historically, has deferred to 
these policy decision * * *.The issue of 
whether a proposed California 
requirement is likely to result in only 
marginal improvement in air quality not 
commensurate with its cost or is 
otherwise an arguably unwise exercise 
of regulatory power is not legally 
pertinent to my decision under section 
209.’’158 

In addition to the above facts, we 
believe additional information can help 
inform our review of the required 
increases in the sale of PHEVs, BEVS, 
and FCVs in California during the 2018 
through 2025 timeframe. 

EPA reviewed two additional studies 
of the market potential of ZEVs from the 
Electric Power Research Institute (EPRI) 
and the U.S. Energy Information 
Administration’s Annual Energy 
Outlook (AEO) that are relevant to 
CARB’s ZEV mandate. EPRI, a leading 
electric utility research organization 
published a July 2011 technical report, 
Transportation Electrification, A 
Technology Overview,159 which 
presents three market projection 
scenarios for EVs and PHEVs. The 
scenarios project a range of Low, 
Medium, and High sales volumes. The 
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160 U.S. Energy Information Administration, 
Annual Energy Outlook 2012, Data Tables, Table 57 
accessed 12/13/12 at http://www.eia.gov/oiaf/aeo/
tablebrowser/#release=AEO2012&subject=0- 
AEO2012&table=48-AEO2012&region=1–0&cases=
hp2012-d022112a. 

161 ‘‘Interim Joint Technical Assessment Report: 
Light-Duty Vehicle Greenhouse Gas Emission 
Standards and Corporate Average Fuel Economy 
Standards for Model Years 2017–2025,’’ September 
2010. 

162 CARB waiver request at 6. 
163 Manufacturers’ comments at 16. 
164 MEMA I at 1118. 

EPRI projection for national EV and 
PHEV sales in 2018 ranges from a low 
of 500,000 vehicles to a high of 
1,920,000 vehicles. In 2025, the EPRI 
projections range from a low of 
1,144,000 to a high of 5,073,000 
vehicles. The Low projection mimics 
the historical market penetration of 
HEVs from 2000 through 2008, applying 
their rate of sales growth to PHEVs and 
EVs. The Medium projection is based on 
a ‘‘ground up’’ analysis of sales 
projections derived from PHEV and EV 
product announcements and production 
estimates. These projections are 
extrapolated past 2015 based on the 
aforementioned product announcements 
and the past sales performance of HEVs. 
The High projection is based on the 
average of the top third (more 
optimistic) of publicly available sales 
projections from several sources. In each 
of EPRI’s three cases, projected PHEV 
and EV national sales far exceed CARB’s 
ZEV mandate. EPA acknowledges that 
the EPRI study did not specifically 
project California sales but we believe it 
reasonable to assume that the supply of 
and demand for such vehicles will be 
significantly greater in California (and to 
some extent in section 177 states with 
ZEV programs) than it will be in states 
without a ZEV mandate. The EPRI study 
indicates that it would take less than 25 
percent of the total national sales of ZEV 
in the Low scenario in order to exceed 
the necessary ZEV sales percentages 
during the 2018 through 2025 timeframe 
in California. 

The U.S. Energy Information 
Administration (AEO) also analyzed two 
scenarios of market penetration for 
PHEVs and EVs in their Annual Energy 
Outlook 2012 (AEO2012).160 AEO’s 
reference case indicates a national 
market potential of around 165,000 EVs 
and PHEVs in 2018 which is more than 
twice the CARB ZEV requirement. In 
2025, the AEO reference case indicates 
a national market potential of 283,000 
ZEVs, which still exceeds CARB’s 
proposed ZEV requirement of nearly 
271,000. AEO’s reference case assumes 
EV technology cost, especially batteries, 
remains high through 2030. AEO’s High 
Technology Battery case, assumes the 
Department of Energy’s (DOE) battery 
cost goals are met in 2015. Generally, 
these battery costs are more comparable 
to battery costs used by CARB and EPA 
in the 2010 Joint Technical Assessment 

Report (TAR) 161 than those used in the 
reference case. The AEO High 
Technology Battery case indicates a 
market potential of ZEVs in 2018 as 
805,000 units, increasing to 1,394,000 in 
2025. As with the EPRI study above, 
using the projections of the AEO High 
Technology Battery case, it would take 
less than 25 percent of the total national 
sales of ZEV to exceed the necessary 
ZEV sales percentages during the 2018 
through 2025 timeframe in California. 

While both the EPRI and AEO market 
projections are for national sales, EPA 
believes it is reasonable to assume that 
a significant percentage of these 
vehicles will be sold in California as has 
been the past practice with HEVs and 
EVs. 

b. EPA’s Response to Comments 
After a review of the information in 

this proceeding, EPA has determined 
that the opponents of the ZEV standards 
have not demonstrated that the 
necessary increase in PHEV and ZEV 
sales necessary to meet the ZEV 
standards in the 2018 through 2025 MYs 
is infeasible. A review of the record, 
indicates that compliance with the ZEV 
standards, as they affect the 2018 
through 2025 MYs, is feasible giving 
consideration to cost and lead time 
available. CARB has answered any 
theoretical objections to the projected 
technology, identified the major steps 
necessary in refinement of the 
technology, and offers plausible reasons 
for believing that each of those steps can 
be completed in the time available. This 
assessment is based upon the current 
technology available along with 
projected improvements in technology 
and expected cost reductions (in 
addition to continuing increases in 
consumer demand in response to 
preferences for advance technologies, 
fuel savings, available and improved 
infrastructure, incentives, regulatory 
mandates, etc) and given the significant 
lead time provided. As discussed in 
detail below, EPA cannot find that those 
opposing the waiver request have met 
their burden of showing that California’s 
regulations are inconsistent with section 
202(a). Therefore, we cannot deny the 
waiver on that ground. 

Basic Feasibility of ZEV Technology 
At the outset we note that 

manufacturers are meeting the ZEV 
requirements today. As CARB noted in 
its waiver request, most manufacturers 
have near-term production plans to 

meet or over comply with regulatory 
requirements through 2017. More 
importantly, a number of manufacturers 
have clearly demonstrated the feasibility 
of ZEV technology with in-production 
or planned PHEV, BEV and FCV models 
within the next few years. 
Manufacturers are also afforded the 
flexibility to determine the appropriate 
mix between BEVs and FCVs. We note 
that no commenter suggested that the 
underlying technology is not available 
today nor is there any evidence in the 
record that contradicts CARB’s 
assertions that improvements and 
technology path moving forward will 
continue in the ZEV area in regards to 
range and other capabilities. The 
objections raised by those opposing the 
waiver on this point have to do less 
with the basic feasibility of ZEVs than 
with their acceptability/marketability, 
supporting infrastructure, and cost. 

Regarding the lead time provided by 
California to meet the ZEV phase-in 
requirements, the commenters have not 
met their burden to show that the lead 
time is insufficient. While the 
commenters noted general concerns 
about marketability, infrastructure and 
cost they made no claims that 
inadequate lead time exists or that 
CARB’s requirements would be feasible 
if more lead time were provided. 

Regarding the cost component of the 
technological feasibility test, EPA 
believes that the opponents of the 
waiver have not met their burden to 
show that the ZEV standards are not 
technologically feasible because of 
excessive cost. As noted above, EPA has 
traditionally examined whether the 
necessary technology exists today, and 
if not, what is the cost of developing 
and implementing such technology. To 
the extent it is appropriate for EPA to 
continue to examine the cost of 
implementing ZEV technology, CARB 
estimates that by 2025 the incremental 
cost of a ZEV or TZEV is expected to 
rapidly decline, yet remain 
approximately $10,000 (high end 
estimate) higher than a conventional 
vehicle.162 The Manufacturers note that 
CARB’s analysis provides an 
incremental cost of $12,900 in MY 
2020.163 Under EPA’s traditional 
analysis of cost in the waiver context, 
because such cost does not represent a 
‘‘doubling or tripling’’ of the vehicle 
cost, such cost is not excessive nor does 
it represent an infeasible standard.164 
Moreover, though EPA believes that it is 
not necessary or appropriate for EPA to 
evaluate how manufacturers choose to 

VerDate Mar<15>2010 18:13 Jan 08, 2013 Jkt 229001 PO 00000 Frm 00032 Fmt 4701 Sfmt 4703 E:\FR\FM\09JAN2.SGM 09JAN2sr
ob

in
so

n 
on

 D
S

K
4S

P
T

V
N

1P
R

O
D

 w
ith

 

http://www.eia.gov/oiaf/aeo/tablebrowser/#release=AEO2012&subject=0-AEO2012&table=48-AEO2012&region=1-0&cases=hp2012-d022112a
http://www.eia.gov/oiaf/aeo/tablebrowser/#release=AEO2012&subject=0-AEO2012&table=48-AEO2012&region=1-0&cases=hp2012-d022112a
http://www.eia.gov/oiaf/aeo/tablebrowser/#release=AEO2012&subject=0-AEO2012&table=48-AEO2012&region=1-0&cases=hp2012-d022112a
http://www.eia.gov/oiaf/aeo/tablebrowser/#release=AEO2012&subject=0-AEO2012&table=48-AEO2012&region=1-0&cases=hp2012-d022112a


2143 Federal Register / Vol. 78, No. 6 / Wednesday, January 9, 2013 / Notices 

165 58 FR 4166 (January 13, 1993), and LEV 
Decision Document at pp. 185–186. See ‘‘State and 
Federal Standards of Mobile Source Emissions: 
Published by the National Research Council, 2006 
at 81, 83. ‘‘In contrast to section 209(b) in which 
Congress explicitly assigned EPA the role of 
approving waiver of federal preemption for 
California standards, in section 177, Congress did 
not assign EPA any role in approving adoption of 
California by other states. As EPA itself stated, 
‘language requiring that other States request and 
receive authorization from EPA is noticeable 
absent.’’ 

166 See H.R. Rep. No. 95–294, 95th Cong. 1st Sess. 
14, 23, 26, 207–217, 301–302, 209–311 (1977); H.R. 
Rep. No. 95–564, 95th Cong., 1st Sess. 156, 158, 170 
(1977). 

167 43 FR 1829 (January 12, 1978), citing H.R. Rep 
No. 95–294, 95th Cong., 1st Sess. 301–302 (1977). 

168 Engine Manufacturers Association v EPA, 88 
F3d 1075, 1080 (DC Cir. 1996). 

169 36 FR 17158 (August 31, 1971). See also 74 
FR 3232744, 32775 (July 8, 2009). 

170 Id. 
171 40 FR 23102, 23104 (May 18, 1975). See also 

Decision Document accompanying waiver 
determination in 58 FR 4166 (January 13, 1993). 

allocate the incremental costs of ZEVs 
over their respective California fleets. 
CARB has identified one methodology 
of speeding the cost over the entire fleet 
with a resulting incremental cost of 
approximately $500, which is well 
within acceptable cost levels. EPA notes 
that manufacturers and dealers have 
many possible strategies available to 
spread the cost of the ZEV requirement 
beyond ZEV purchasers, but that such 
strategies are within the market choices 
of the manufacturers and dealers. 
Although EPA received comment that a 
manufacturer may have to employ 
costly marketing strategies if consumers 
do not otherwise accept ZEV vehicles, 
we do not believe such statements 
evidence standards that are infeasible. 
EPA also notes the likely existence of 
additional incentive programs that will 
further enable the marketability of ZEV 
vehicles from a cost perspective. 

Relevance of Section 177 States on 
Consistency Analysis 

The opponents of CARB’s ZEV 
amendments, as they affect 2018 and 
later MYs, rely upon the implications of 
the adoption of CARB’s ZEV 
amendments in section 177 states and 
resulting feasibility concerns. EPA’s 
longstanding interpretation of section 
209(b) and its relationship with section 
177, is that it is not appropriate under 
section 209(b)(1)(C) to review California 
regulations, submitted by CARB, 
through the prism of adopted or 
potentially adopted regulations by 
section 177 states. EPA believes the 
language of section 209(b) is intended to 
apply solely to whether California’s 
regulations can be denied a waiver 
under the criteria of section 209(b). 
State regulations promulgated under 
section 177, which are promulgated by 
separate state agencies under their own 
authority, and which have not been 
submitted to EPA for waiver review, are 
not a proper focus of review for our 
determination regarding whether 
California’s state regulations meet the 
requirements under section 209(b). 
Section 177, and the state statutes 
authorizing state action under section 
177, is separate provisions with their 
own requirements, and those opposed to 
state regulations promulgated under 
section 177 would need to take action 
under those provisions in those states. 

An issue that arose during EPA’s 
consideration of California’s waiver 
request for its 1990 LEV standards was 
whether EPA could consider in its 
waiver decision the impact and 
implications of other states adopting the 
California standards under section 177. 
EPA concluded that section 209(b) does 
not authorize the agency to consider the 

impacts of actions or potential actions 
taken by other states under section 177 
in reviewing a waiver request by 
California for its state standards.165 EPA 
also received comment, during a 1978 
waiver review that EPA must consider 
each of the criteria of section 209(b) of 
the Act in light of the possibility that 
eligible States may impose the emission 
control requirements, for which a 
waiver has been granted, under section 
177. A commenter further argued that 
EPA could not grant a waiver unless and 
until we could make an affirmative 
finding that the basic market demand 
could be satisfied in all States eligible 
to adopt and enforce the California 
standards under section 177. We did not 
agree with the commenters’ 
interpretation of EPA’s responsibilities 
under section 209(b). ‘‘That section 
authorizes me to deny California a 
waiver only if I have determined that 
California does not meet the given 
criteria; it does not require me in 
granting a waiver to consider the 
impacts of actions taken by other States 
under section 177* * *’’ EPA 
continued ‘‘The legislative history 
behind the Clean Air Act Amendments 
of 1977 [the amendments that added 
section 177] contains no statement to 
the contrary.’’ 166 More significantly, the 
legislative history behind the 
amendments to section 209(b) 
specifically states that the intent of 
these amendments was * * * ‘‘to ratify 
and strengthen the California waiver 
provision and to affirm the underlying 
intent of that provision, i.e. to afford 
California the broadest possible 
discretion in selecting the best means to 
protect the health of its citizens and the 
public welfare.’’ 167 EPA also 
determined that Congress already had 
balanced the burdens on manufacturers 
by selecting the language they did for 
section 177 and believed that such 
authority should not place an undue 
burden on the vehicle manufacturers. 
EPA is also guided by the District of 
Columbia Circuit’s discussion of section 

177 and section 209: ‘‘Rather than being 
faced with 51 different standards, as 
they had feared, or with only one as 
they had sought, manufacturers must 
cope with two regulatory standards 
under the legislative compromise 
embodied in section 209(a).168 

EPA also believes it important to 
clarify that the record and the comments 
do not indicate that the CARB Board 
based its technological feasibility 
analysis, in order to determine the 
ability of manufacturers to meet CARB’s 
standards within California, on the 
existence of any travel provisions or 
other regulatory provisions which may 
allow a manufacturer to take credit for 
certain ZEV sales outside of California. 

Manufacturer Contentions Regarding 
Cost-Effectiveness 

With regard to the Manufacturers’ 
contention that CARB’s ZEV regulation 
is not cost-effective in terms of the cost 
per ton of removing CO2, EPA agrees 
with California’s argument that case law 
clearly precludes EPA’s consideration of 
this issue within the waiver context. 
Consistent with the court in MEMA I, 
the Agency has previously evaluated 
costs in the waiver context by looking 
at the actual cost of compliance in the 
lead time provided by the regulation, 
not the regulation’s cost 
effectiveness.169 As noted previously, 
EPA has clearly stated that ‘‘The issue 
of whether a proposed California 
requirement is likely to result in only 
marginal improvement in air quality not 
commensurate with its cost or is 
otherwise an arguably unwise exercise 
of regulatory power is not legally 
pertinent to my decision under section 
209 * * *.’’ 170 EPA has consistently 
afforded deference to CARB’s policy 
judgments and has recognized that ‘‘The 
structure and history of the California 
waiver provision clearly indicate both a 
Congressional intent and an EPA 
practice of leaving the decision on 
ambiguous and controversial matters of 
public policy to California’s 
judgment.’’ 171 To the extent the 
Manufacturers are raising general 
concerns regarding the cost associated 
with the ZEV technology and meeting 
applicable ZEV requirements, EPA has 
addressed this above. 
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172 Manufacturers comment at 13. 

173 http://www.mitsubishicars.com/MMNA/jsp/ 
imiev/12/trims.do. 

174 http://www.nissanusa.com/leaf-electric-car/ 
key-features. 

175 http://www.teslamotors.com/goelectric#. 
176 http://www.toyota.com/rav4ev/specs.html. 
177 EPRI: Transportation Statistics Analysis for 

Electric Transportation, Technical Update EPRI 
#1021848, Dec 2011. 

Consumer Demand 
With respect to the consumer demand 

issues raised, we note that the record, 
based on comment from the 
Manufacturers and the Dealers, is 
insufficient to meet the burden of proof 
to counter the current and projected 
consumer demand evidence supplied by 
CARB and the other commenters 
supporting the waiver. EPA did not 
receive any evidence or data from 
commenters to refute the projections 
made by CARB or other commenters. 
Although the Dealers maintain that 
CARB’s point that BEV and even FCVs 
are being marketed today is not 
sufficient to demonstrate the demand 
for hundreds of thousands of ZEVs that 
will be required to be produced by 2025, 
the Dealers only turn to the history of 
the ZEV program. We believe such 
history is instructive. However, it does 
not meet the burden of proof required to 
demonstrate that the ZEV requirements 
are technologically infeasible looking 
forward, given the substantial amount of 
lead time before the standards take 
effect and the steps that manufacturers 
and dealers can take to facilitate 
compliance with these standards (e.g. 
rebates and other incentives). In 
addition, we note that PHEV and ZEV 
costs are projected to decrease as 
demand increases and regulatory floors 
are established. EPA believes CARB 
easily meets the historical test of 
whether their emission standards result 
in ‘‘doubling or tripling’’ of costs as 
applied in MEMA I noted above. EPA 
has heard directly from consumer 
groups that express confidence that 
demand for advance technology 
vehicles exists today and continues to 
grow. In addition to this evidence, EPA 
also believes that the analyses of future 
ZEV market potential, noted above, 
provide additional evidence that 
CARB’s projections are supportable. 
Moreover, while marketability is an 
important issue for Manufacturers and 
Dealers, it is questionable how relevant 
it is to basic technological feasibility. As 
discussed above, there is no real 
question about the basic feasibility of 
this technology, and that the cost of 
each vehicle, if carried across a 
Manufacturer’s entire sales line, is not 
as high as to implicate basic feasibility. 
That matter of how Manufacturers and 
Dealers choose to market these vehicles 
is one of market choice, as 
Manufacturers and Dealers attempt to 
maximize sales at the expense of other 
Manufacturers and Dealers. That the 
industry as a whole will experience 
increased costs, and that such increased 
costs will create marketability issues, is 
clear. But these are not so significant to 

implicate the technological feasibility of 
the vehicles for purposes of a waiver 
determination. 

Infrastructure 
The Manufacturers’ recommendation 

that EPA deny a waiver for the 2018 and 
later ZEV amendments is based largely 
on an argument surrounding lack of 
market demand (discussed above) and 
infrastructure in the section 177 states. 
The comments state, ‘‘* * * while 
California’s infrastructure and consumer 
market may be developing to the point 
where at some time in the future the 
introduction of the number of ZEVs 
required under the California 
regulations may be feasible in that State, 
the same is not true of all the Section 
177 States that have adopted ZEV.’’ 172 

However, as explained above, EPA 
has determined in previous waiver 
actions that section 209(b) does not 
authorize the Agency to consider the 
impacts of actions or potential actions 
taken by other states under section 177 
in reviewing a waiver request. CARB 
provided considerable evidence of state 
and federal efforts and programs 
underway to ensure that the 
infrastructure needed for the ZEV 
program in California is available. The 
Manufacturers and Dealers do not take 
issue specifically with CARB’s 
assertions regarding the infrastructure 
that has been, and will be, put in place 
to meet these requirements in 
California. Therefore, based on the 
record before me those opposing the 
waiver on this basis have not met their 
burden of proof. 

Dealers’ List of Feasibility Criteria 
Lastly, EPA responds to the laundry 

list of requirements that the Dealers 
maintain is required in order for ZEVs 
to be marketable and thus for the ZEV 
regulations to be technologically 
feasible. The Dealers fail to provide any 
evidence to support their assertions nor 
do they refute the legal arguments and 
evidence otherwise in the record. For 
example, the Dealers fail to provide any 
evidence that ZEV vehicles are not as 
safe as the conventionally-fueled 
(conventional) vehicles of the same size. 
EPA agrees with CARB’s statements that 
ZEV vehicles will meet the same safety 
requirements that conventional vehicles 
must meet. In any case, while EPA takes 
safety into consideration when 
examining the feasibility of emission 
standards, this basic feasibility does not 
require an examination of the relative 
safety of each vehicle. 

With regard to performance—many 
ZEVs already achieve acceleration and 

power characteristics expected on 
conventional vehicles. In addition, the 
Dealers provide no evidence that ZEVs 
lack performance characteristics that are 
essential for basic feasibility of the 
vehicle. ZEVs on the market today span 
a wide range of performance capability. 
The Mitsubishi iMiEV is a small four 
seat electric city car.173 Nissan’s Leaf 
offers 5 seats and a size comparable to 
a Nissan Versa.174 Tesla’s Model S is a 
larger sedan with luxury and 
performance comparable to other luxury 
sedans. Tesla’s Roadster is a high 
performance two-seater EV.175 Finally, 
Toyota’s RAV4 EV is an electric version 
of their popular RAV4 SUV.176 All these 
vehicles are designed to compete 
favorably on a performance basis with 
conventional cars in the same class. 

EPA has not historically taken into 
consideration the range and refueling 
times. Moreover, NADA does not 
present any evidence or data to suggest 
necessary ranges and refueling times 
deemed essential by consumers. Nor do 
the Dealers provide evidence that BEVs 
are not now, and cannot be in the lead 
time permitted, be manufactured in a 
manner to be above these necessary 
ranges and times. Evidence in the record 
suggests that many consumers average 
drive trips and refueling expectations 
are well within the capacity of current 
ZEV technology. EPRI analyzed a 
‘‘National Household Travel Survey’’ 
that found: about 95% of daily driving 
is under 90 total miles; about 80% of 
daily driving is under 40 total miles; 
about 65% of daily driving is under 20 
miles; and, there seems to be little 
variation in daily driving habits 
between many factors such as weekday/ 
weekend, seasons, rural/urban, income, 
etc.177 

EPA also notes that additional lead 
time is abundant, from nine to twelve 
years for the 2022–2025 timeframe for 
further developments to technology that 
can reasonably be expected. 

c. Conclusion on Technological 
Feasibility 

After its review of the information in 
this proceeding, EPA has determined 
that the industry opponents have not 
met the burden of producing the 
evidence necessary for EPA to find that 
California’s LEV III/GHG standards and 
ZEV emission standards (as finalized on 
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178 Dealers at 10. 

179 See Motor and Equipment Manufacturers 
Ass’n v. Nichols, 142 F.3d 449, 462–63, 466–67 (DC 
Cir. 1998), MEMA I at 1111, 1114–20. 

December 6, 2012) are not consistent 
with Section 202(a). 

5. Consistency of Certification Test 
Procedures 

CARB notes that the test procedures 
for certifying ZEVs, AT PZEVs, and 
PZEVs are contained in the ZEV and 
LEV Standards and Test Procedures 
incorporated by reference in section 
1962.1(h) and 1962.2(h) and are largely 
un-amended by the 2012 ZEV 
rulemaking. The federal Tier 2 
regulations require manufacturers to 
measure emissions from ZEVs in 
accordance with the California test 
procedures. Accordingly there are no 
inconsistencies between the federal and 
California test procedures that would 
preclude a manufacturer from 
conducting one set of tests to 
demonstrate compliance with federal 
and California certification 
requirements. EPA has received no 
adverse comment or evidence of test 
procedure inconsistency and therefore 
we cannot deny the waiver on this basis. 

6. Relevance of the Energy Policy and 
Conservation Act (EPCA) to the Waiver 
Decision 

EPA received comment from the 
Dealers that CARB’s waiver request for 
its GHG emission standards should be 
denied because CARB’s standards are in 
direct conflict with EPCA. The Dealers 
note ‘‘EPCA expressly preempts state 
GHG emission standards because such 
laws relate to fuel economy 
standards.’’ 178 

As EPA has stated on numerous 
occasions, section 209(b) of the Clean 
Air Act limits our authority to deny 
California’s requests for waivers to the 
three criteria therein, and EPA has 
refrained from denying California’s 
requests for waivers based on any other 
criteria. Where the Court of Appeals for 
the District of Columbia Circuit has 

reviewed EPA decisions declining to 
deny waiver requests based on criteria 
not found in section 209(b), the court 
has upheld and agreed with EPA’s 
determination.179 

Evaluation of whether California’s 
GHG standards are preempted, either 
explicitly or implicitly, under EPCA, is 
not among the criteria listed under 
section 209(b). EPA may only deny 
waiver requests based on the criteria in 
section 209(b), and inconsistency with 
EPCA is not one of those criteria. In 
considering California’s request for a 
waiver, I therefore have not considered 
whether California’s standards are 
preempted under EPCA. As in previous 
waiver decisions, the decision on 
whether to grant the waiver is based 
solely on the criteria in section 209(b) 
of the Clean Air Act and this decision 
does not attempt to interpret or apply 
EPCA or any other statutory provision. 

VI. Decision 
The Administrator has delegated the 

authority to grant California section 
209(b) waivers of preemption to the 
Assistant Administrator for Air and 
Radiation. After review of the 
information submitted by CARB and 
other parties to this Docket, I find that 
those opposing the waiver request have 
not met the burden of demonstrating 
that California’s regulations do not 
satisfy one or more of the three statutory 
criteria of section 209(b). For this 
reason, I am granting California’s waiver 
request to enforce its ACC emission 
regulations, including the ‘‘deemed to 
comply’’ rule for GHG emissions. EPA 
also determines that CARB’s 
amendments to the ZEV program as they 
affect 2017 and prior MYs are within the 
scope of previous waivers of preemption 
granted to California for its ZEV 
regulations. In the alternative, EPA’s 
waiver of preemption for CARB’s ACC 

regulations includes a waiver of 
preemption for CARB’s ZEV 
amendments as they affect all MYs, 
including 2017 and prior MYs. 

My decision will affect not only 
persons in California but also persons 
outside the State who would need to 
comply with California’s GHG emission 
regulations. For this reason, I hereby 
determine and find that this is a final 
action of national applicability. 

Under section 307(b)(1) of the Act, 
judicial review of this final action may 
be sought only in the United States 
Court of Appeals for the District of 
Columbia Circuit. Petitions for review 
must be filed by March 11, 2013. Under 
section 307(b)(2) of the Act, judicial 
review of this final action may not be 
obtained in subsequent enforcement 
proceedings. 

VII. Statutory and Executive Order 
Reviews 

As with past waiver decisions, this 
action is not a rule as defined by 
Executive Order 12866. Therefore, it is 
exempt from review by the Office of 
Management and Budget as required for 
rules and regulations by Executive 
Order 12866. 

In addition, this action is not a rule 
as defined in the Regulatory Flexibility 
Act, 5 U.S.C. 601(2). Therefore, EPA has 
not prepared a supporting regulatory 
flexibility analysis addressing the 
impact of this action on small business 
entities. 

Further, the Congressional Review 
Act, 5 U.S.C. 801 et seq., as added by 
the Small Business Regulatory 
Enforcement Fairness Act of 1996, does 
not apply because this action is not a 
rule, for purposes of 5 U.S.C. 804(3). 

Dated: December 27, 2012. 
Gina McCarthy, 
Assistant Administrator, Office of Air and 
Radiation. 
[FR Doc. 2013–00181 Filed 1–8–13; 8:45 am] 
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ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA–R04– 
OAR–2015–0248 at http://
www.regulations.gov. Follow the online 
instructions for submitting comments. 
Once submitted, comments cannot be 
edited or removed from Regulations.gov. 
EPA may publish any comment received 
to its public docket. Do not submit 
electronically any information you 
consider to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Multimedia submissions (audio, video, 
etc.) must be accompanied by a written 
comment. The written comment is 
considered the official comment and 
should include discussion of all points 
you wish to make. EPA will generally 
not consider comments or comment 
contents located outside of the primary 
submission (i.e., on the web, cloud, or 
other file sharing system). For 
additional submission methods, the full 
EPA public comment policy, 
information about CBI or multimedia 
submissions, and general guidance on 
making effective comments, please visit 
http://www2.epa.gov/dockets/ 
commenting-epa-dockets. 

FOR FURTHER INFORMATION CONTACT: 
Kelly Sheckler of the Air Regulatory 
Management Section, Air Planning and 
Implementation Branch, Air, Pesticides 
and Toxics Management Division, U.S. 
Environmental Protection Agency, 
Region 4, 61 Forsyth Street SW., 
Atlanta, Georgia 30303–8960. Mrs. 
Sheckler can be reached by telephone at 
(404) 562–9222 or via electronic mail at 
sheckler.kelly@epa.gov. 

SUPPLEMENTARY INFORMATION: In the 
Final Rules section of this Federal 
Register, EPA is approving the NNSR 
portion of Georgia’s February 6, 2015 
SIP revision as a direct final rule 
without prior proposal because the 
Agency views this as a noncontroversial 
submittal and anticipates no adverse 
comments. A detailed rationale for the 
approval is set forth in the direct final 
rule. If no adverse comments are 
received in response to this rule, no 
further activity is contemplated. If EPA 
receives adverse comments, the direct 
final rule will be withdrawn and all 
adverse comments received will be 
addressed in a subsequent final rule 
based on this proposed rule. EPA will 
not institute a second comment period 
on this document. Any parties 
interested in commenting on this 
document should do so at this time. 

Dated: March 7, 2017. 
V. Anne Heard, 
Acting Regional Administrator, Region 4. 
[FR Doc. 2017–05461 Filed 3–21–17; 8:45 am] 

BILLING CODE 6560–50–P 

DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Administration 

49 CFR Parts 523, 531, 533, 536 and 
537 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 86 

Notice of Intention To Reconsider the 
Final Determination of the Mid-Term 
Evaluation of Greenhouse Gas 
Emissions Standards for Model Year 
2022–2025 Light Duty Vehicles 

AGENCY: Environmental Protection 
Agency (EPA) and Department of 
Transportation’s (DOT) National 
Highway Traffic Safety Administration 
(NHTSA). 
ACTION: Notice of intent. 

SUMMARY: EPA announces its intention 
to reconsider the Final Determination of 
the Mid-Term Evaluation of greenhouse 
gas (GHG) standards for model year 
(MY) 2022–2025 light-duty vehicles and 
to coordinate its reconsideration with 
the parallel process to be undertaken by 
the DOT’s NHTSA regarding Corporate 
Average Fuel Economy (CAFE) 
standards for cars and light trucks for 
the same model years. 
DATES: March 22, 2017. 
FOR FURTHER INFORMATION CONTACT: 
William Charmley, Office of 
Transportation and Air Quality, U.S. 
Environmental Protection Agency, Fuel 
Emissions Laboratory/OAR, 2565 
Plymouth Road, Ann Arbor, MI 48105, 
telephone (734) 214–4466. Email: 
charmley.william@epa.gov and Rebecca 
Schade, Office of the Chief Counsel, 
National Highway Traffic Safety 
Administration, 1200 New Jersey 
Avenue SE., Washington, DC 20590; 
telephone: (202) 366–2992. 
SUPPLEMENTARY INFORMATION: By this 
notice, EPA announces its intention to 
reconsider its Final Determination of the 
Mid-Term Evaluation of GHG standards 
for MY 2022–2025 light-duty vehicles. 
The EPA has inherent authority to 
reconsider past decisions and to revise, 
replace or repeal a decision to the extent 
permitted by law and supported by a 
reasoned explanation. FCC v. Fox 
Television Stations, Inc., 556 U.S. 502, 

515 (2009). In 2012, EPA committed to 
continuing to coordinate development 
of its Clean Air Act (CAA) section 
202(a)(1) (42 U.S.C. 7521(a)) emission 
standards with NHTSA’s development 
of CAFE standards for light-duty 
vehicles, but did not do so in 
development and publication of EPA’s 
January 12, 2017 Midterm Evaluation of 
standards conducted under 40 CFR 
86.1818–12(h) of EPA’s regulations. EPA 
now announces it will reconsider that 
determination in coordination with 
NHTSA. 

The Mid-Term Evaluation was 
established to review standards set in a 
2012 joint rulemaking by the EPA and 
NHTSA, which set federal GHG 
emissions and CAFE standards for MY 
2017 and beyond for light-duty vehicles. 
2017 and Later Model Year Light-Duty 
Vehicle Greenhouse Gas Emissions and 
Corporate Average Fuel Economy 
Standards, Final Rule, 77 FR 62624 
(Oct. 15, 2012). These standards, 
codified for EPA at 40 CFR 86.1818–12, 
apply to passenger cars, light-duty 
trucks, and medium-duty passenger 
vehicles (i.e., sport utility vehicles, 
cross-over utility vehicles and light 
trucks), collectively referred to in this 
notice as light-duty vehicles. 

The EPA and NHTSA finalized 
separate sets of standards under their 
respective statutory authorities. EPA set 
GHG standards (including standards for 
emissions of carbon dioxide (CO2), 
nitrous oxide, methane and air 
conditioning refrigerants) for MY 2017– 
2025 passenger cars and light-trucks 
under section 202(a) of the CAA. 
NHTSA sets national CAFE standards 
under the Energy Policy and 
Conservation Act (EPCA), as amended 
by the Energy Independence and 
Security Act (EISA) of 2007 (49 U.S.C. 
32902). NHTSA set final CAFE 
standards for MY 2017–2021 light-duty 
vehicles and issued augural standards 
for MYs 2022–2025. 

The 2012 rulemaking establishing 
these standards included a regulatory 
requirement for the EPA to conduct a 
Mid-Term Evaluation of the GHG 
standards established for MYs 2022– 
2025. 77 FR 62625 (October 15, 2012), 
codified at 40 CFR 86.1818–12(h). In 
July 2016, EPA, NHTSA, and the 
California Air Resources Board (CARB) 
released for public comment a jointly 
prepared Draft Technical Assessment 
Report, which examined a range of 
issues relevant to GHG emissions and 
CAFE standards for MYs 2022–2025. 81 
FR 49217 (July 27, 2016). In November, 
2016, EPA issued a proposed 
determination for the Mid-Term 
Evaluation. 81 FR 87927 (Dec. 6, 2016). 
On January 12, 2017, the EPA 
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Administrator signed the Final 
Determination of the Mid-Term 
Evaluation of light-duty vehicle GHG 
emissions standards for MYs 2022– 
2025. 

Under 40 CFR 86.1818–12(h), no later 
than April 1, 2018, the EPA 
Administrator must determine whether 
the GHG standards previously 
established under 40 CFR 86.1818–12(c) 
for MYs 2022–2025 are appropriate 
under section 202(a) of the CAA, in light 
of the record then before the 
Administrator. Given that CO2 makes up 
the vast majority of the GHGs that EPA 
regulates under section 202(a), and 
given that the technologies available for 
regulating CO2 emissions do so by 
improving fuel economy (which NHTSA 
regulates under EPCA/EISA), NHTSA’s 
views with regard to what CAFE 
standards would be maximum feasible 
for those model years is an appropriate 
consideration in EPA’s determining 
what GHG standards would be 

appropriate under the CAA. See 40 CFR 
86.1818–12(h)(1)(vii) (listing as one of 
the factors EPA should consider in the 
Mid-Term Evaluation ‘‘[t]he impact of 
the greenhouse gas emission standards 
on the Corporate Average Fuel Economy 
standards and a national harmonized 
program’’). However, NHTSA has not 
yet considered what CAFE standards 
would be the maximum feasible 
standards for MYs 2022–2025. 
Accordingly, EPA has concluded that it 
is appropriate to reconsider its Final 
Determination in order to allow 
additional consultation and 
coordination with NHTSA in support of 
a national harmonized program. 

For its part, NHTSA will continue to 
engage with stakeholders as it works to 
develop a Notice of Proposed 
Rulemaking to set CAFE standards for 
MYs 2022–2025. As explained in the 
2012 final rule, this proposal will be 
part of ‘‘a de novo rulemaking 
conducted . . . with fresh inputs and a 

fresh consideration and balancing of all 
relevant factors, based on the best and 
most current information before the 
agency at that time.’’ 77 FR 62652. A 
final rule for MY 2022 is statutorily 
required to be issued by NHTSA by 
April 1, 2020. 

In accord with the schedule set forth 
in EPA’s regulations, the EPA intends to 
make a new Final Determination 
regarding the appropriateness of the MY 
2022–2025 GHG standards no later than 
April 1, 2018. 

Dated: March 3, 2017. 

Elaine L. Chao, 
Secretary, Department of Transportation. 

Dated: March 3, 2017. 

E. Scott Pruitt, 
Administrator, Environmental Protection 
Agency. 
[FR Doc. 2017–05316 Filed 3–21–17; 8:45 am] 
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Western Power Markets Interface with 
California’s Ability to Promote Clean Energy 

Resources

California’s Response to New Federal Direction 
for Utilities: Is California Marching to the Beat 

of a Different Drummer?

Travis Ritchie  
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I. Federal Developments in the Trump Administration

II. California Emission Performance Standard 

III. California Cap-and-Trade in Western Markets 

California’s Ability to Maintain Leadership on the 
Environment and Clean Energy
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Climate Progress Stalled
● Review of Clean Power Plan 

“The U.S. Environmental Protection Agency (EPA) announces that it is reviewing and, if 
appropriate will initiate proceedings to suspend, revise or rescind the Clean Power Plan.”

- 82 Fed. Reg. 16329 (April 4, 2017) 

● Paris Climate Agreement Withdrawal 

● Scrubbing “Climate Change” from Executive Action
○ CEQ Withdraws Guidance on NEPA and Climate Change, 82 FR 16576 
○ Disband Interagency Working Group on Social Cost of Carbon
○ Review and possibly suspend GHG New Source Review (NSR), 82 FR 16330 
○ FHA Postpones GHG Reporting Standards for Federal Highway Projects, 82 FR 14438
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Environment Regulations Threatened
● EPA Requested Stays of Pending Litigation

○ Effluent Limitation Guidelines 
■ Southwestern Electric Power Co. v. EPA, No. 15-60821 (5th Circuit).

○ Startup, Shutdown, Malfunction
■ Walter Coke Inc. v. EPA, No. 15-1166, (D.C. Cir.)

○ 2015 Ozone Standard
■ Murray Energy Corp. v. EPA, No. 15-1385 (D.C. Cir.)

○ Mercury and Air Toxics (MATS)
■ Murray Energy Corp. v. EPA, No. 16-1127 (D.C. Cir.)
■ ARIPPA v. EPA, No. 15-1180 (D.C. Cir.)

○ NSPS for Oil and Gas Infrastructure
■ American Petroleum Institute v. EPA, No. 13-1108 (D.C. Cir.)

● Regulations and Orders Stayed or Overturned
○ Methane Standards for Landfills Stayed - 81 Fed. Reg. 59332; 81 Fed. Reg. 59276
○ Stream Protection Rule - Congressional Review Act (CRA)
○ Methane Waste Prevention Rule - CRA - Senate Failed to Pass
○ Review of National Monuments - Executive Order, April 26, 2017
○ Revoke Prohibitions on Offshore Drilling - Executive Order, April 28, 2017
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● Senate Bill 1368 (Perata, 2006)
○ “prohibit any load-serving entity...and any local publicly owned electric utility, from 

entering into a long-term financial commitment...unless any baseload generation… 
complies with a greenhouse gases emission performance standard.”

○  “Long-term financial commitment” means either a new ownership investment in 
baseload generation or a new or renewed contract with a term of five or more years, 
which includes procurement of baseload generation.

● CPUC Rulemaking 06-04-009
○ D.07-01-039: “we find that the ‘new ownership investment’ trigger for EPS compliance 

includes LSE investments in retained generation. Except for deemed-compliant 
CCGTs, we define that trigger as any LSE investment that is intended to extend the 
life of one or more units of an existing baseload powerplant for five years or more, or 
results in a net increase in the existing rated capacity of the powerplant.”

● CEC - Chapter 11, Article 1, Section 2900 et. seq.
○ “‘New ownership investment’ means: … Any investment in an existing, non-deemed 

compliant powerplant… that: (A) is designed and intended to extend the life of one or 
more generating units by five years or more, not including routine maintenance…”



Source: Bloomberg, “State’s Appetite for Coal Shrinks” May 30, 2017. Available at: 
https://www.bloomberg.com/graphics/2017-coal-states-shrinking-appetite/
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Requirements in Other States:
● Minnesota Next Generation Energy Act (2007)

Unless preempted by federal law...no person shall: (1) construct within the state a 
new large energy facility that would contribute to statewide power sector carbon 
dioxide emissions; (2) import or commit to import from outside the state power from a 
new large energy facility that would contribute to statewide power sector carbon 
dioxide emissions; or (3) enter into a new long-term power purchase agreement that 
would increase statewide power sector carbon dioxide emissions. (emphasis added)

● State of North Dakota, et al., v. Beverly Heydinger, et al., 825 F.3d 912 
(8th Cir. 2016)(struck down statute)

Judge Loken Judge Murphy Judge Colloton

Commerce Clause X

Federal Power Act X X

Clean Air Act X
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Requirements in Other States:
● Washington

RCW 80.80.040: “All baseload electric generation that...is located in Washington, 
must comply with the greenhouse gas emissions performance standard established in 
subsection (1) of this section [currently 970 lbs CO2e/MWh, subject to review every 5 
years].”

● Oregon
SB 1547 (2016): “On or before January 1, 2030, an electric company shall eliminate 
coal-fired resources from its allocation of electricity.”

“For purposes of evaluating the prudence of an investment decision regarding a 
coal-fired resource made after the effective date of this 2016 Act, or an investment 
related to the continued operation of a coal-fired resource made after the effective 
date of this 2016 Act, the useful life of the coal-fired resource may not be considered 
to be any later than January 1, 2030, unless the commission determines otherwise.”
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Everything is clear now, right? 

● Utah PSC Docket 17-035-06 (PacifiCorp Multi-State Protocol):

“[O]ne state does not have the power to dictate or impose its policy priorities on 
another. More pointedly, the Oregon legislature has no authority to dictate how 
electricity is produced in Utah or any other state, and the PSC will not allow Utah 
ratepayers to absorb costs that stem from Oregon's policy choices. Indeed, we have 
concerns about the constitutionality of Oregon's legislative effort to affect coal fired 
generation in other states. [citing Heydinger] Regardless of whether a federal court 
would uphold its statute, Oregon must bear the cost of its policy choices. To the 
extent Oregon's legislative policy proscriptions increase system costs for any state, 
those costs should be passed onto Oregon's ratepayers.” (emphasis added)

● Issue unique to multi-state utility with system-wide cost of 
service? Or would Utah have the same concern regarding 
buyers in a regional market? 
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Applying Cap and Trade to Imported Power

● Importer (CA utilities) must report imported electricity as either 
specified electricity or unspecified electricity

● Specified Power
○ Contract + delivery
○ Asset Controlling System (ACS)

● Unspecified power is assumed to be marginal combined-cycle 
gas unit
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Energy Imbalance Market (EIM) 
● Required by CARB (AB 32) to address out of state GHG 

emissions. 

● CAISO established “bid adders” for out-of-state entities who 
might be subject to GHG charges if they sell into the California 
market. 

● If the energy is “deemed” to be sold into California, the energy is 
dispatched at a higher price that covers the bid adders and the 
seller’s GHG compliance obligation. 

● If it is “deemed” to be for out-of-state use, it is dispatched 
without consideration of the bid adder.
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● EIM GHG Accounting Ran into Problems

● CARB: Emissions associated with EIM imported electricity was 
under-reported

● “Leakage” occurring due to “secondary dispatch” outside of 
CAISO
○ Fossil generation fired-up in response to EIM created 

demand, but “deemed” delivered outside of California by 
computer. 

● CAISO proposing a “2-pass” computer modeling solution



Source:  CAISO, DRAFT - Greenhouse Gas Emissions Tracking Report - Sep. 30, 2016. Available at: 
www.caiso.com/Documents/DraftGreenhouseGasEmissionsTrackingReport.pdf

18



Source:  CAISO, DRAFT - Greenhouse Gas Emissions Tracking Report - Sep. 30, 2016. Available at: 
www.caiso.com/Documents/DraftGreenhouseGasEmissionsTrackingReport.pdf

19

● In 2017, CAISO determined that its reporting of EIM GHG emissions was inaccurate. CAISO 
concluded it lacked sufficient transparency into out of state dispatch to make any conclusions 
about EIM’s impact on region-wide GHG emissions. 
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Issues in a Regional Market
● EIM allows generators to “opt-out” by bidding 0 MW on GHG 

adder. Full day-ahead market would require something else. 

● Concept of “imported power” goes away because no “delivery” 
of energy. GHGs could be tracked, but could they be regulated? 

● Restrictions on future policies?
○ Environmental Dispatch
○ Clean Peak Standard 
○ GHG Border Tax Adjustment
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Future Issues of Concern
● Preemption and the Federal Power Act

Hughes v. Talen Energy Mktg., LLC, 136 S. Ct. 1297 (2016)
“Maryland’s program sets an interstate wholesale rate, contravening the FPA’s 
division of authority between state and federal regulators...States may not seek to 
achieve ends, however legitimate, through regulatory means that intrude on FERC’s 
authority over interstate wholesale rates…”

● Commerce Clause
EELI v. Epel, 793 F.3d 1173 (10th Cir. 2015)
Judge Gorsuch: “[The CO RPS] doesn't share any of the three essential 
characteristics that mark those [Commerce Clause] cases: it isn't a price control 
statute, it doesn't link prices paid in Colorado with those paid out of state, and it does 
not discriminate against out-of-staters.”

● Federal Intervention to “support baseload” or oppose RPS.
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Syllabus 

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

HUGHES, CHAIRMAN, MARYLAND PUBLIC SERVICE 

COMMISION, ET AL. v. TALEN ENERGY MARKETING, 


LLC, FKA PPL ENERGYPLUS, LLC, ET AL.
 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT 

No. 14–614. Argued February 24, 2016—Decided April 19, 2016* 

The Federal Power Act (FPA) vests in the Federal Energy Regulatory 
Commission (FERC) exclusive jurisdiction over wholesale sales of 
electricity in the interstate market, but “leaves to the States alone, 
the regulation of [retail electricity sales].” FERC v. Electric Power 
Supply Assn., 577 U. S. ___, ___.  In Maryland and other States that 
have deregulated their energy markets, “load serving entities” (LSEs)
purchase electricity at wholesale from independent power generators 
for delivery to retail consumers.  Interstate wholesale transactions in 
deregulated markets typically occur through (1) bilateral contracting, 
where LSEs agree to purchase a certain amount of electricity from
generators at a certain rate over a certain period of time; and (2) 
competitive wholesale auctions administered by Regional Transmis-
sion Organizations (RTOs) and Independent System Operators
(ISOs), nonprofit entities that manage certain segments of the elec-
tricity grid.

PJM Interconnection (PJM), an RTO overseeing a multistate grid, 
operates a capacity auction.  The capacity auction is designed to iden-
tify need for new generation and to accommodate long-term bilateral
contracts for capacity.  PJM predicts demand three years into the fu-
ture and assigns a share of that demand to each participating LSE.
Owners of capacity to produce electricity in three years’ time then bid 

—————— 
*Together with No. 14–623, CPV Maryland, LLC v. Talen Energy 

Marketing, LLC, fka PPL EnergyPlus, LLC, et al., also on certiorari to 
the same court  
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that capacity into the auction for sale to PJM at rates the sellers set 
in their bids.  PJM accepts bids until it has purchased enough capaci-
ty to satisfy anticipated demand.  All accepted capacity sellers receive 
the highest accepted rate, called the “clearing price.”  LSEs then 
must purchase, from PJM, enough electricity to satisfy their assigned
share of overall projected demand.  FERC extensively regulates the
structure of the capacity auction to ensure that it efficiently balances 
supply and demand, producing a just and reasonable clearing price. 

Concerned that the PJM capacity auction was failing to encourage
development of sufficient new in-state generation, Maryland enacted
its own regulatory program.  Maryland selected, through a proposal
process, petitioner CPV Maryland, LLC (CPV), to construct a new 
power plant and required LSEs to enter into a 20-year pricing con-
tract (called a contract for differences) with CPV at a rate CPV speci-
fied in its proposal.  Under the terms of the contract, CPV sells its 
capacity to PJM through the auction, but—through mandated pay-
ments from or to LSEs—receives the contract price rather than the 
clearing price for these sales to PJM.  In a suit filed by incumbent 
generators (respondents here) against members of the Maryland Pub-
lic Service Commission—CPV intervened as a defendant—the Dis-
trict Court issued a declaratory judgment holding that Maryland’s
program improperly sets the rate CPV receives for interstate whole-
sale capacity sales to PJM.  The Fourth Circuit affirmed. 

Held: Maryland’s program is preempted because it disregards the in-
terstate wholesale rate FERC requires.  A state law is preempted
where “Congress has legislated comprehensively to occupy an entire 
field of regulation,” Northwest Central Pipeline Corp. v. State Corpo-
ration Comm’n of Kan., 489 U. S. 493, 509, as well as “ ‘where, under 
the circumstances of [a] particular case, [the challenged state law] 
stands as an obstacle to the accomplishment and execution of the full 
purposes and objectives of Congress,’ ” Crosby v. National Foreign 
Trade Council, 530 U. S. 363, 373.  Exercising its exclusive authority
over interstate wholesale sales, see 16 U. S. C. §824(b)(1), FERC has
approved PJM’s capacity auction as the sole ratesetting mechanism 
for capacity sales to PJM, and has deemed the clearing price per se 
just and reasonable.  However, Maryland—through the contract for 
differences—guarantees CPV a rate distinct from the clearing price 
for its interstate capacity sales to PJM.  By adjusting an interstate 
wholesale rate, Maryland’s program contravenes the FPA’s division
of authority between state and federal regulators.   

That Maryland was attempting to encourage construction of new 
in-state generation does not save its program.  States may regulate
within their assigned domain even when their laws incidentally af-
fect areas within FERC’s domain. But they may not seek to achieve 
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ends, however legitimate, through regulatory means that intrude on
FERC’s authority over interstate wholesale rates, as Maryland has
done here.  See Mississippi Power & Light Co. v. Mississippi ex rel. 
Moore, 487 U. S. 354, 373; Nantahala Power & Light Co. v. Thorn-
burg, 476 U. S. 953, 966.  Maryland and CPV analogize the contract
for differences to traditional bilateral contracts for capacity.  Unlike 
traditional bilateral contracts, however, the contract for differences 
does not transfer ownership of capacity from one party to another 
outside the auction.  Instead, Maryland’s program operates within 
the auction, mandating LSEs and CPV to exchange money based on
the cost of CPV’s capacity sales to PJM.

Maryland’s program is rejected only because it disregards an inter-
state wholesale rate required by FERC. Neither Maryland nor other
States are foreclosed from encouraging production of new or clean 
generation through measures that do not condition payment of funds
on capacity clearing the auction.  Pp. 11–15. 

753 F. 3d 467, affirmed. 

GINSBURG, J., delivered the opinion of the Court, in which ROBERTS, 
C. J., and KENNEDY, BREYER, ALITO, SOTOMAYOR, and KAGAN, JJ., 
joined. SOTOMAYOR, J., filed a concurring opinion.  THOMAS, J., filed an 
opinion concurring in part and concurring in the judgment.  
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NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash
ington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

Nos. 14–614 and 14–623 

W. KEVIN HUGHES, CHAIRMAN, MARYLAND PUBLIC 
SERVICE COMMISSION, ET AL., PETITIONERS 

14–614 v. 
TALEN ENERGY MARKETING, LLC, FKA PPL 


ENERGYPLUS, LLC, ET AL. 


CPV MARYLAND, LLC, PETITIONER 
14–623 v. 

TALEN ENERGY MARKETING, LLC, FKA PPL 
ENERGYPLUS, LLC, ET AL. 

ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE FOURTH CIRCUIT 

[April 19, 2016] 

JUSTICE GINSBURG delivered the opinion of the Court. 
The Federal Power Act (FPA), 41 Stat. 1063, as amended,

16 U. S. C. §791a et seq., vests in the Federal Energy
Regulatory Commission (FERC) exclusive jurisdiction over 
wholesale sales of electricity in the interstate market.
FERC’s regulatory scheme includes an auction-based
market mechanism to ensure wholesale rates that are just 
and reasonable. FERC’s scheme, in Maryland’s view,
provided insufficient incentive for new electricity genera
tion in the State.  Maryland therefore enacted its own 
regulatory program.  Maryland’s program provides subsi
dies, through state-mandated contracts, to a new genera
tor, but conditions receipt of those subsidies on the new 
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generator selling capacity into a FERC-regulated whole
sale auction. In a suit initiated by competitors of Mary
land’s new electricity generator, the Court of Appeals for 
the Fourth Circuit held that Maryland’s scheme imper
missibly intrudes upon the wholesale electricity market, a
domain Congress reserved to FERC alone.  We affirm the 
Fourth Circuit’s judgment. 

I 

A 


Under the FPA, FERC has exclusive authority to regu
late “the sale of electric energy at wholesale in interstate 
commerce.” §824(b)(1). A wholesale sale is defined as a 
“sale of electric energy to any person for resale.”  §824(d).
The FPA assigns to FERC responsibility for ensuring that
“[a]ll rates and charges made, demanded, or received by
any public utility for or in connection with the transmis
sion or sale of electric energy subject to the jurisdiction of 
the Commission . . . shall be just and reasonable.” 
§824d(a). See also §824e(a) (if a rate or charge is found to
be unjust or unreasonable, “the Commission shall deter
mine the just and reasonable rate”).  “But the law places 
beyond FERC’s power, and leaves to the States alone, the 
regulation of ‘any other sale’—most notably, any retail
sale—of electricity.”  FERC v. Electric Power Supply Assn., 
577 U. S. ___, ___ (2016) (EPSA) (slip op., at 1) (quoting 
§824(b)). The States’ reserved authority includes control 
over in-state “facilities used for the generation of electric
energy.” §824(b)(1); see Pacific Gas & Elec. Co. v. State 
Energy Resources Conservation and Development Comm’n, 
461 U. S. 190, 205 (1983) (“Need for new power facilities, 
their economic feasibility, and rates and services, are
areas that have been characteristically governed by the
States.”).

“Since the FPA’s passage, electricity has increasingly
become a competitive interstate business, and FERC’s role 
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has evolved accordingly.”  EPSA, 577 U. S., at ___ (slip op., 
at 4). Until relatively recently, most state energy markets
were vertically integrated monopolies—i.e., one entity, 
often a state utility, controlled electricity generation,
transmission, and sale to retail consumers. Over the past
few decades, many States, including Maryland, have
deregulated their energy markets.  In deregulated mar
kets, the organizations that deliver electricity to retail
consumers—often called “load serving entities” (LSEs)—
purchase that electricity at wholesale from independent 
power generators.  To ensure reliable transmission of 
electricity from independent generators to LSEs, FERC
has charged nonprofit entities, called Regional Transmis
sion Organizations (RTOs) and Independent System Op
erators (ISOs), with managing certain segments of the 
electricity grid. 

Interstate wholesale transactions in deregulated mar
kets typically occur through two mechanisms.  The first is 
bilateral contracting: LSEs sign agreements with genera
tors to purchase a certain amount of electricity at a certain
rate over a certain period of time.  After the parties have
agreed to contract terms, FERC may review the rate for
reasonableness. See Morgan Stanley Capital Group Inc. v. 
Public Util. Dist. No. 1 of Snohomish Cty., 554 U. S. 527, 
546–548 (2008) (Because rates set through good-faith
arm’s-length negotiation are presumed reasonable, “FERC 
may abrogate a valid contract only if it harms the public
interest.”). Second, RTOs and ISOs administer a number 
of competitive wholesale auctions: for example, a “same
day auction” for immediate delivery of electricity to LSEs
facing a sudden spike in demand; a “next-day auction” to 
satisfy LSEs’ anticipated near-term demand; and a “capac
ity auction” to ensure the availability of an adequate 
supply of power at some point far in the future.

These cases involve the capacity auction administered 
by PJM Interconnection (PJM), an RTO that oversees the 
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electricity grid in all or parts of 13 mid-Atlantic and Mid
western States and the District of Columbia.  The PJM 
capacity auction functions as follows.  PJM predicts elec
tricity demand three years ahead of time, and assigns a
share of that demand to each participating LSE. Owners 
of capacity to produce electricity in three years’ time bid to 
sell that capacity to PJM at proposed rates. PJM accepts
bids, beginning with the lowest proposed rate, until it has
purchased enough capacity to satisfy projected demand.
No matter what rate they listed in their original bids, all 
accepted capacity sellers receive the highest accepted rate, 
which is called the “clearing price.”1  LSEs then must  
purchase from PJM, at the clearing price, enough electric
ity to satisfy their PJM-assigned share of overall projected 
demand. The capacity auction serves to identify need for
new generation: A high clearing price in the capacity
auction encourages new generators to enter the market, 
increasing supply and thereby lowering the clearing price 
in same-day and next-day auctions three years’ hence; a
low clearing price discourages new entry and encourages 
retirement of existing high-cost generators.2 

The auction is designed to accommodate long-term
bilateral contracts for capacity.  If an LSE has acquired a 

—————— 
1 For example, if four power plants bid to sell capacity at, respectively, 

$10/unit, $20/unit, $30/unit, and $40/unit, and the first three plants
provide enough capacity to satisfy projected demand, PJM will pur
chase capacity only from those three plants, each of which will receive
$30/unit, the clearing price. 

2 Because PJM operates the electricity grid in a very large region of 
the country, PJM divides its overall grid into geographic subregions
and makes adjustments to the clearing price to reflect operating condi
tions in those subregions.  For instance, PJM may pay a higher rate in 
or near areas where transmission-line congestion limits the amount of 
electricity that can be imported from other areas.  The elevated clearing 
price might encourage a company to site a new power plant in a subre
gion where the need for local generation is great rather than elsewhere
in PJM’s grid. 



  
 

 

 
 

 
 
 

 

 

  

 

  

 

 

 

 

  
 
 

 
 

 

5 Cite as: 578 U. S. ____ (2016) 

Opinion of the Court 

certain amount of capacity through a long-term bilateral 
contract with a generator, the LSE—not the generator—is
considered the owner of that capacity for purposes of the
auction. The LSE sells that capacity into the auction,
where it counts toward the LSE’s assigned share of PJM-
projected demand, thereby reducing the net costs of the
LSE’s required capacity purchases from PJM.3  LSEs  
generally bid their capacity into the auction at a price of
$0, thus guaranteeing that the capacity will clear at any 
price. Such bidders are called “price takers.”  Because the 
fixed costs of building generating facilities often vastly 
exceed the variable costs of producing electricity, many
generators also function as price takers.

FERC extensively regulates the structure of the PJM
capacity auction to ensure that it efficiently balances 
supply and demand, producing a just and reasonable 
clearing price. See EPSA, 577 U. S., at ___ (slip op., at 5) 
(the clearing price is “the price an efficient market would 
produce”). Two FERC rules are particularly relevant to 

—————— 
3 To take a simplified example, assume an LSE has signed a long

term bilateral contract with a generator to purchase 50 units of electric
ity annually at a price of $40/unit (total annual cost: $2,000).  In a 
given year when the auction clearing price is $50/unit, assume PJM 
requires the LSE to purchase 100 units of electricity to satisfy its share 
of projected demand.  The LSE bids the 50 units of capacity it already 
owns into the PJM auction, and PJM pays the LSE $2,500 for those 50 
units.  Although the LSE then must pay PJM $5,000 for the 100 units it
must purchase to satisfy projected demand, the net cost to the LSE of 
auction participation is only $2,500.  Note that the effective price the 
LSE pays for 50 of the 100 units it must purchase from PJM—the
amount purchased through the long-term contract—is the contract 
price, not the clearing price.  That is, the LSE pays the utility $2,000
for 50 units of capacity, receives $2,500 from PJM after selling that
capacity into the auction, and then pays $2,500 to PJM to purchase 50
units of capacity, resulting in a net cost of $2,000—the contract price—
for those 50 units.  The LSE, of course, must pay the full clearing
price—$50/unit—for the other 50 units it is obliged to purchase to
satisfy its full share of projected demand. 
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these cases. First, the Minimum Offer Price Rule (MOPR)
requires new generators to bid capacity into the auction at 
or above a price specified by PJM, unless those generators 
can prove that their actual costs fall below the MOPR 
price. Once a new generator clears the auction at the 
MOPR price, PJM deems that generator an efficient en
trant and exempts it from the MOPR going forward, allow
ing it to bid its capacity into the auction at any price it
elects, including $0.  Second, the New Entry Price Ad
justment (NEPA) guarantees new generators, under cer
tain circumstances, a stable capacity price for their first
three years in the market.  The NEPA’s guarantee elimi
nates, for three years, the risk that the new generator’s
entry into the auction might so decrease the clearing price 
as to prevent that generator from recovering its costs. 

B 
Around 2009, Maryland electricity regulators became

concerned that the PJM capacity auction was failing to 
encourage development of sufficient new in-state genera
tion. Because Maryland sits in a particularly congested
part of the PJM grid, importing electricity from other
parts of the grid into the State is often difficult.  To ad
dress this perceived supply shortfall, Maryland regulators
proposed that FERC extend the duration of the NEPA 
from three years to ten. FERC rejected the proposal. 
PJM, 126 FERC ¶62,563 (2009).  “[G]iving new suppliers
longer payments and assurances unavailable to existing
suppliers,” FERC reasoned, would improperly favor new 
generation over existing generation, throwing the auc
tion’s market-based price-setting mechanism out of bal
ance. Ibid. See also PJM, 128 FERC ¶61,789 (2009) 
(order on petition for rehearing) (“Both new entry and
retention of existing efficient capacity are necessary to
ensure reliability and both should receive the same price
so that the price signals are not skewed in favor of new 
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entry.”).
Shortly after FERC rejected Maryland’s NEPA proposal,

the Maryland Public Service Commission promulgated the
Generation Order at issue here.  Under the order, Mary
land solicited proposals from various companies for con
struction of a new gas-fired power plant at a particular 
location, and accepted the proposal of petitioner CPV 
Maryland, LLC (CPV).  Maryland then required LSEs to 
enter into a 20-year pricing contract (the parties refer to 
this contract as a “contract for differences”) with CPV at a
rate CPV specified in its accepted proposal.4  Unlike a 
traditional bilateral contract for capacity, the contract for 
differences does not transfer ownership of capacity from
CPV to the LSEs.  Instead, CPV sells its capacity on the 
PJM market, but Maryland’s program guarantees CPV 
the contract price rather than the auction clearing price. 

If CPV’s capacity clears the PJM capacity auction and
the clearing price falls below the price guaranteed in the 
contract for differences, Maryland LSEs pay CPV the 
difference between the contract price and the clearing
price. The LSEs then pass the costs of these required 
payments along to Maryland consumers in the form of 
higher retail prices.  If CPV’s capacity clears the auction
and the clearing price exceeds the price guaranteed in the
contract for differences, CPV pays the LSEs the difference
between the contract price and the clearing price, and the 
LSEs then pass the savings along to consumers in the 
form of lower retail prices.  Because CPV sells its capacity
exclusively in the PJM auction market, CPV receives no 
payment from Maryland LSEs or PJM if its capacity fails 
to clear the auction.  But CPV is guaranteed a certain rate 
if its capacity does clear, so the contract’s terms encourage 

—————— 
4 New Jersey implemented a similar program around the same time.

The duration of the price guarantee for the New Jersey program is 15 
years rather than Maryland’s 20. 
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CPV to bid its capacity into the auction at the lowest 
possible price.5 

Prior to enactment of the Maryland program, PJM had
exempted new state-supported generation from the 
MOPR, allowing such generation to bid capacity into the 

—————— 
5 Two simplified examples illustrate how Maryland’s program inter

acts with the PJM capacity auction.  First, consider a hypothetical
situation where the clearing price falls below the price guaranteed in 
the contract for differences.  Assume that CPV’s plant produces 10,000
units of electricity a year, and that the 20-year price guaranteed under
the contract is $30/unit. Assume further that, in a given year during
the duration of the price guarantee, the clearing price is $20/unit, and
CPV’s capacity clears the auction.  CPV receives payments from Mary
land LSEs of $10/unit, or $100,000, and payments from PJM of 
$20/unit, or $200,000.  The rate CPV receives from the capacity auction
is therefore $30/unit—the contract price—not $20/unit—the clearing
price. Under PJM auction rules, Maryland LSEs then must purchase 
from PJM, at the clearing price of $20/unit, enough capacity to satisfy
their assigned shares of anticipated demand.  Assume that PJM re
quires Maryland LSEs to purchase 40,000 units of capacity.  Total 
capacity-auction expenses for Maryland LSEs would therefore include
both the payment to CPV ($100,000) and the full cost of purchasing 
capacity from PJM ($800,000), or $900,000.  Absent Maryland’s pro
gram, the LSEs’ capacity-auction expenses would have included only
the total cost of capacity purchases from PJM, or $800,000. 

Now assume instead that the clearing price in a given year is 
$40/unit, which exceeds the $30/unit contract price, and that CPV’s
capacity clears the auction.  CPV receives payments from PJM of 
$40/unit, or $400,000.  CPV then must pay Maryland LSEs the differ
ence between the contract price and the clearing price—in this case,
$10/unit, or $100,000.  The rate CPV receives from the capacity auction
is therefore the contract price—$30/unit—the same price CPV received 
in the above example.  Maryland LSEs then must purchase from PJM,
at the clearing price of $40/unit, enough capacity to satisfy their share 
of anticipated demand.  Assume that PJM again requires Maryland
LSEs to purchase 40,000 units of capacity.  Total capacity-auction
expenses for Maryland LSEs would therefore include the full cost of 
capacity purchases from PJM ($1,600,000), minus the payment from
CPV ($100,000), or $1,500,000.  Absent Maryland’s program, the LSEs
would have had to pay $1,600,000 to PJM without receiving any offset
ting payments from CPV. 
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auction at $0 without first clearing at the MOPR price. 
Responding to a complaint filed by incumbent generators
in the Maryland region who objected to Maryland’s pro
gram (and the similar New Jersey program), FERC elimi
nated this exemption. PJM, 135 FERC ¶61,106 (2011).
See also 137 FERC ¶61,145 (2011) (order on petition for 
rehearing) (“Our intent is not to pass judgment on state 
and local policies and objectives with regard to the devel
opment of new capacity resources, or unreasonably inter
fere with those objectives. We are forced to act, however, 
when subsidized entry supported by one state’s or locali
ty’s policies has the effect of disrupting the competitive
price signals that PJM’s [capacity auction] is designed to 
produce, and that PJM as a whole, including other states,
rely on to attract sufficient capacity.”); New Jersey Bd. of 
Pub. Util. v. FERC, 744 F. 3d 74, 79–80 (CA3 2014) (up
holding FERC’s elimination of the state-supported genera
tion exemption). In the first year CPV bid capacity from
its new plant into the PJM capacity auction, that capacity
cleared the auction at the MOPR rate, so CPV was there
after eligible to function as a price taker.

In addition to seeking the elimination of the state-
supported generation exemption, incumbent generators—
respondents here—brought suit in the District of Mary
land against members of the Maryland Public Service 
Commission in their official capacities.  The incumbent 
generators sought a declaratory judgment that Maryland’s
program violates the Supremacy Clause by setting a
wholesale rate for electricity and by interfering with
FERC’s capacity-auction policies.6  CPV intervened as a 
—————— 

6 Because neither CPV nor Maryland has challenged whether plain
tiffs may seek declaratory relief under the Supremacy Clause, the 
Court assumes without deciding that they may.  See Brief for Public 
Utility Law Project of New York, Inc., as Amicus Curiae 21 (arguing
that the incumbent generators should have been required to exhaust 
administrative remedies before filing suit). 
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defendant. After a six-day bench trial, the District Court 
issued a declaratory judgment holding that Maryland’s
program improperly sets the rate CPV receives for inter
state wholesale capacity sales to PJM. PPL Energyplus, 
LLC v. Nazarian, 974 F. Supp. 2d 790, 840 (Md. 2013).
“While Maryland may retain traditional state authority to
regulate the development, location, and type of power
plants within its borders,” the District Court explained,
“the scope of Maryland’s power is necessarily limited by
FERC’s exclusive authority to set wholesale energy and
capacity prices.” Id., at 829.7 

The Fourth Circuit affirmed.  Relying on this Court’s
decision in Mississippi Power & Light Co. v. Mississippi ex 
rel. Moore, 487 U. S. 354, 370 (1988), the Fourth Circuit 
observed that state laws are preempted when they “den[y] 
full effect to the rates set by FERC, even though [they do] 
not seek to tamper with the actual terms of an interstate
transaction.” PPL EnergyPlus, LLC v. Nazarian, 753 
F. 3d 467, 476 (2014).  Maryland’s program, the Fourth
Circuit reasoned, “functionally sets the rate that CPV
receives for its sales in the PJM auction,” “a FERC-
approved market mechanism.”  Id., at 476–477.  “[B]y
adopting terms and prices set by Maryland, not those 
sanctioned by FERC,” the Fourth Circuit concluded, Mary
land’s program “strikes at the heart of the agency’s statu
tory power.” Id., at 478.8  The Fourth Circuit cautioned 
that it “need not express an opinion on other state efforts 
to encourage new generation, such as direct subsidies or 

—————— 
7 Respondents also raised arguments under the Dormant Commerce

Clause and 42 U. S. C. §1983.  The District Court rejected those argu
ments, PPL Energyplus, LLC v. Nazarian, 974 F. Supp. 2d 790, 841–
855 (Md. 2013), the Fourth Circuit did not address them, and they are
irrelevant at this stage. 

8 For the same reason, the Third Circuit found New Jersey’s similar 
program preempted. PPL Energyplus, LLC v. Solomon, 766 F. 3d 241, 
246 (2014). 
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tax rebates, that may or may not differ in important ways
from the Maryland initiative.” Ibid. 

The Fourth Circuit then held that Maryland’s program
impermissibly conflicts with FERC policies.  Maryland’s
program, the Fourth Circuit determined, “has the poten
tial to seriously distort the PJM auction’s price signals,” 
undermining the incentive structure FERC has approved
for construction of new generation.  Ibid.  Moreover, the 
Fourth Circuit explained, Maryland’s program “conflicts 
with NEPA” by providing a 20-year price guarantee to a 
new entrant—even though FERC refused Maryland’s
request to extend the duration of the NEPA past three 
years. Id., at 479. 

We granted certiorari, 577 U. S. ___ (2015), and now 
affirm. 

II 
The Supremacy Clause makes the laws of the United

States “the supreme Law of the Land; . . . any Thing in the 
Constitution or Laws of any State to the Contrary not
withstanding.”  U. S. Const., Art. VI, cl. 2.  Put simply,
federal law preempts contrary state law. “Our inquiry
into the scope of a [federal] statute’s pre-emptive effect is 
guided by the rule that the purpose of Congress is the
ultimate touchstone in every pre-emption case.”  Altria 
Group, Inc. v. Good, 555 U. S. 70, 76 (2008) (internal 
quotation marks omitted).  A state law is preempted 
where “Congress has legislated comprehensively to occupy
an entire field of regulation, leaving no room for the States 
to supplement federal law,” Northwest Central Pipeline 
Corp. v. State Corporation Comm’n of Kan., 489 U. S. 493, 
509 (1989), as well as “where, under the circumstances of 
a particular case, the challenged state law stands as an 
obstacle to the accomplishment and execution of the full
purposes and objectives of Congress,” Crosby v. National 
Foreign Trade Council, 530 U. S. 363, 373 (2000) (brackets 
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and internal quotation marks omitted). 
We agree with the Fourth Circuit’s judgment that Mary

land’s program sets an interstate wholesale rate, con
travening the FPA’s division of authority between state
and federal regulators.  As earlier recounted, see supra, at 
2, the FPA allocates to FERC exclusive jurisdiction over
“rates and charges . . . received . . . for or in connection 
with” interstate wholesale sales. §824d(a). Exercising
this authority, FERC has approved the PJM capacity
auction as the sole ratesetting mechanism for sales of 
capacity to PJM, and has deemed the clearing price per se 
just and reasonable. Doubting FERC’s judgment, Mary
land—through the contract for differences—requires CPV 
to participate in the PJM capacity auction, but guarantees
CPV a rate distinct from the clearing price for its inter
state sales of capacity to PJM.  By adjusting an interstate 
wholesale rate, Maryland’s program invades FERC’s
regulatory turf. See EPSA, 577 U. S., at ___ (slip op., 
at 26) (“The FPA leaves no room either for direct state
regulation of the prices of interstate wholesales or for 
regulation that would indirectly achieve the same result.”
(internal quotation marks omitted)).9 

That Maryland was attempting to encourage construc
tion of new in-state generation does not save its program.
States, of course, may regulate within the domain Con
gress assigned to them even when their laws incidentally 
—————— 

9 According to Maryland and CPV, the payments guaranteed under
Maryland’s program are consideration for CPV’s compliance with 
various state-imposed conditions, i.e., the requirements that CPV build
a certain type of generator, at a particular location, that would produce
a certain amount of electricity over a particular period of time.  The 
payments, Maryland and CPV continue, are therefore separate from 
the rate CPV receives for its wholesale sales of capacity to PJM.  But 
because the payments are conditioned on CPV’s capacity clearing the 
auction—and, accordingly, on CPV selling that capacity to PJM—the 
payments are certainly “received . . . in connection with” interstate 
wholesale sales to PJM.  16 U. S. C. §824d(a). 
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affect areas within FERC’s domain.  See Oneok, Inc. v. 
Learjet, Inc., 575 U. S. ___, ___ (2015) (slip op., at 11) 
(whether the Natural Gas Act (NGA) preempts a particu
lar state law turns on “the target at which the state law 
aims”).10  But States may not seek to achieve ends, how
ever legitimate, through regulatory means that intrude on 
FERC’s authority over interstate wholesale rates, as 
Maryland has done here.  See ibid. (distinguishing be
tween “measures aimed directly at interstate purchasers
and wholesalers for resale, and those aimed at subjects
left to the States to regulate” (internal quotation marks 
omitted)).11 

The problem we have identified with Maryland’s pro
gram mirrors the problems we identified in Mississippi 
Power & Light and Nantahala Power & Light Co. v. 
Thornburg, 476 U. S. 953 (1986).  In each of those cases, a 
State determined that FERC had failed to ensure the 
reasonableness of a wholesale rate, and the State there
fore prevented a utility from recovering—through retail
rates—the full cost of wholesale purchases.  See Missis-
sippi Power & Light, 487 U. S., at 360–364; Nantahala, 
—————— 

10 Although Oneok, Inc. v. Learjet, Inc., 575 U. S. ___ (2015), involved
the NGA rather than the FPA, the relevant provisions of the two
statutes are analogous. This Court has routinely relied on NGA cases
in determining the scope of the FPA, and vice versa.  See, e.g., id., at 
14–15 (discussing FPA cases while determining the preemptive scope of
the NGA). 

11 Maryland’s program, Maryland and CPV assert, is consistent with
federal law because FERC has accommodated the program by eliminat
ing the MOPR’s state-supported generation exception.  Even assuming
that this change has prevented Maryland’s program from distorting the
auction’s price signals, however—a point the parties dispute—
Maryland cannot regulate in a domain Congress assigned to FERC and
then require FERC to accommodate Maryland’s intrusion.  See North-
west Central Pipeline Corp. v. State Corporation Comm’n of Kan., 489 
U. S. 493, 518 (1989) (“The NGA does not require FERC to regulate
around a state rule the only purpose of which is to influence purchasing 
decisions of interstate pipelines, however that rule is labeled.”). 

http:omitted)).11
http:aims�).10


  

 

 
  

 

 

 
 

 
 
 
 

 

  

 

 

 

 

14 HUGHES v. TALEN ENERGY MARKETING, LLC 

Opinion of the Court 

476 U. S., at 956–962.  This Court invalidated the States’ 
attempts to second-guess the reasonableness of interstate
wholesale rates.  “ ‘Once FERC sets such a rate,’ ” we ob
served in Mississippi Power & Light, “ ‘a State may not 
conclude in setting retail rates that the FERC-approved
wholesale rates are unreasonable. A State must rather 
give effect to Congress’ desire to give FERC plenary au
thority over interstate wholesale rates, and to ensure that
the States do not interfere with this authority.’ ” 487 
U. S., at 373 (quoting Nantahala, 476 U. S., at 966).  True, 
Maryland’s program does not prevent a utility from recov
ering through retail sales a cost FERC mandated it in-
cur—Maryland instead guarantees CPV a certain rate for 
capacity sales to PJM regardless of the clearing price.  But 
Mississippi Power & Light and Nantahala make clear that 
States interfere with FERC’s authority by disregarding
interstate wholesale rates FERC has deemed just and
reasonable, even when States exercise their traditional 
authority over retail rates or, as here, in-state generation.

The contract for differences, Maryland and CPV re
spond, is indistinguishable from traditional bilateral 
contracts for capacity, which FERC has long accommo
dated in the auction.  See supra, at 4–5, and n. 3.  But the 
contract at issue here differs from traditional bilateral 
contracts in this significant respect: The contract for dif
ferences does not transfer ownership of capacity from one 
party to another outside the auction.  Instead, the contract 
for differences operates within the auction; it mandates 
that LSEs and CPV exchange money based on the cost of
CPV’s capacity sales to PJM.  Notably, because the con
tract for differences does not contemplate the sale of ca
pacity outside the auction, Maryland and CPV took the 
position, until the Fourth Circuit issued its decision, that
the rate in the contract for differences is not subject to 
FERC’s reasonableness review.  See §824(b)(1) (FERC has 
jurisdiction over contracts for “the sale of electric energy at 
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wholesale in interstate commerce.” (emphasis added)).12 

Our holding is limited: We reject Maryland’s program
only because it disregards an interstate wholesale rate
required by FERC. We therefore need not and do not 
address the permissibility of various other measures
States might employ to encourage development of new or 
clean generation, including tax incentives, land grants,
direct subsidies, construction of state-owned generation
facilities, or re-regulation of the energy sector.  Nothing in
this opinion should be read to foreclose Maryland and
other States from encouraging production of new or clean 
generation through measures “untethered to a generator’s 
wholesale market participation.”  Brief for Respondents
40. So long as a State does not condition payment of funds
on capacity clearing the auction, the State’s program
would not suffer from the fatal defect that renders Mary
land’s program unacceptable.13 

* * * 
For the reasons stated, the judgment of the Court of

Appeals for the Fourth Circuit is 
Affirmed. 

—————— 
12 Our opinion does not call into question whether generators and 

LSEs may enter into long-term financial hedging contracts based on the
auction clearing price.  Such contracts, also frequently termed contracts 
for differences, do not involve state action to the same degree as Mary
land’s program, which compels private actors (LSEs) to enter into 
contracts for differences—like it or not—with a generator that must sell
its capacity to PJM through the auction. 

13 Because the reasons we have set out suffice to invalidate Mary
land’s program, we do not resolve whether, as the incumbent genera
tors also assert, Maryland’s program is preempted because it counter
acts FERC’s refusal to extend the NEPA’s duration, or because it 
interferes with the capacity auction’s price signals. 

http:unacceptable.13
http:added)).12
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SUPREME COURT OF THE UNITED STATES 

Nos. 14–614 and 14–623 

W. KEVIN HUGHES, CHAIRMAN, MARYLAND PUBLIC 
SERVICE COMMISSION, ET AL., PETITIONERS 

14–614 v. 
TALEN ENERGY MARKETING, LLC, FKA PPL 


ENERGYPLUS, LLC, ET AL. 


CPV MARYLAND, LLC, PETITIONER 
14–623 v. 

TALEN ENERGY MARKETING, LLC, FKA PPL 
ENERGYPLUS, LLC, ET AL. 

ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE FOURTH CIRCUIT 

[April 19, 2016] 

JUSTICE SOTOMAYOR, concurring. 
I write separately to clarify my understanding of the 

pre-emption principles that should guide this Court’s
analysis of the Federal Power Act and that underpin its 
conclusion in these cases. 

The process through which consumers obtain energy 
stretches across state and federal regulatory domains. 
The Federal Power Act authorizes the States to regulate
energy production.  16 U. S. C. §824(b).  It then instructs 
the Federal Government to step in and regulate wholesale 
purchases and energy transportation.  §824(a). Finally,
it allows the States to assume control over the ultimate 
sale of energy to consumers.  §824(b). In short, the 
Federal Power Act, like all collaborative federalism stat-
utes, envisions a federal-state relationship marked by 
interdependence. 
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Pre-emption inquiries related to such collaborative 
programs are particularly delicate. This Court has said 
that where “coordinate state and federal efforts exist 
within a complementary administrative framework, and in 
the pursuit of common purposes, the case for federal pre-
emption becomes a less persuasive one.”  New York State 
Dept. of Social Servs. v. Dublino, 413 U. S. 405, 421 
(1973). That is not to say that pre-emption has no role in
such programs, but courts must be careful not to confuse 
the “congressionally designed interplay between state and
federal regulation,” Northwest Central Pipeline Corp. v. 
State Corporation, Comm’n of Kan., 489 U. S. 493, 518 
(1989), for impermissible tension that requires pre-
emption under the Supremacy Clause.

In this context, therefore, our general exhortation not to 
rely on a talismanic pre-emption vocabulary applies with
special force. See Hines v. Davidowitz, 312 U. S. 52, 67 
(1941) (“This Court . . . has made use of the following 
expressions: conflicting; contrary to; occupying the field; 
repugnance; difference; irreconcilability; inconsistency;
violation; curtailment; and interference. But none of these 
expressions provides an infallible constitutional test or an
exclusive constitutional yardstick” (footnote omitted)). 

I understand today’s opinion to reflect these principles. 
Using the purpose of the Federal Power Act as the “ulti-
mate touchstone” of its pre-emption inquiry, Altria Group, 
Inc. v. Good, 555 U. S. 70, 76 (2008), rather than resting 
on generic pre-emption frameworks unrelated to the Fed-
eral Power Act, the Court holds that Maryland has im-
permissibly impeded the performance of one of FERC’s
core regulatory duties.  Ensuring “just and reasonable” 
wholesale rates is a central purpose of the Act.  See 16 
§824d(a). Pursuant to its mandate to set such rates, 
FERC has approved the PJM Interconnection capacity
auction as the proper mechanism to determine the “just 
and reasonable” rate for the sale of petitioner CPV Mary-
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land, LLC’s energy at wholesale. Ante, at 12. Maryland,
however, has acted to guarantee CPV a rate different from
FERC’s “just and reasonable” rate and has thus contra-
vened the goals of the Federal Power Act. Ibid. Such 
actions must be preempted. Mississippi Power & Light Co. 
v. Mississippi ex rel. Moore, 487 U. S. 354, 374 (1988) 
(“States may not regulate in areas where FERC has
properly exercised its jurisdiction to determine just and 
reasonable wholesale rates”).  The Court, however, also 
rightly recognizes the importance of protecting the States’ 
ability to contribute, within their regulatory domain, to
the Federal Power Act’s goal of ensuring a sustainable 
supply of efficient and price-effective energy. Ante, at 15. 

Endorsing those conclusions, I join the Court’s opinion 
in full. 



  
 
  

_________________ 

 
_________________ 

 
 

  
 

 
 

  

 

 

 

 

 
 

 
 
 

  

1 Cite as: 578 U. S. ____ (2016) 

Opinion of THOMAS, J. 

SUPREME COURT OF THE UNITED STATES 

Nos. 14–614 and 14–623 

W. KEVIN HUGHES, CHAIRMAN, MARYLAND PUBLIC 
SERVICE COMMISSION, ET AL., PETITIONERS 

14–614 v. 
TALEN ENERGY MARKETING, LLC, FKA PPL 


ENERGYPLUS, LLC, ET AL. 


CPV MARYLAND, LLC, PETITIONER 
14–623 v. 

TALEN ENERGY MARKETING, LLC, FKA PPL 
ENERGYPLUS, LLC, ET AL. 

ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE FOURTH CIRCUIT 

[April 19, 2016] 

JUSTICE THOMAS, concurring in part and concurring in 
the judgment. 

The Court concludes that Maryland’s regulatory pro-
gram invades the Federal Energy Regulatory Commis-
sion’s (FERC) exclusive jurisdiction over interstate whole-
sale sales of electric energy. Ante, at 12. I agree that the
statutory text and framework compel that conclusion, and
that Maryland’s program therefore cannot stand.  Because 
the statute provides a sufficient basis for resolving these
cases, I would not also rest today’s holding on principles of
implied pre-emption. See, e.g., ante, at 11–12.  For that 
reason, I join the Court’s opinion only to the extent that it
rests on the text and structure of the Federal Power Act 
(FPA), 41 Stat. 1063, as amended, 16 U. S. C. §791a et seq.

The FPA divides federal and state jurisdiction over the
regulation of electricity sales.  As relevant here, the FPA 
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grants FERC the authority to regulate “the sale of electric
energy at wholesale in interstate commerce.”  §824(b)(1).
That federal authority over interstate wholesale sales is
exclusive. See, e.g., Nantahala Power & Light Co. v. 
Thornburg, 476 U. S. 953, 966 (1986) (recognizing that
Congress “vested” in FERC “exclusive jurisdiction” and
“plenary authority over interstate wholesale rates”); Mis-
sissippi Power & Light Co. v. Mississippi ex rel. Moore, 487 
U. S. 354, 377 (1988) (Scalia, J., concurring in judgment) 
(“It is common ground that if FERC has jurisdiction over a
subject, the States cannot have jurisdiction over the same
subject”).

To resolve these cases, it is enough to conclude that
Maryland’s program invades FERC’s exclusive jurisdic-
tion. Maryland has partially displaced the FERC-
endorsed market mechanism for determining wholesale
capacity rates.  Under Maryland’s program, CPV Mary-
land, LLC, is entitled to receive, for its wholesale sales 
into the capacity auction, something other than what
FERC has decided that generators should receive.  That is 
a regulation of wholesale sales: By “fiddling with the 
effective . . . price” that CPV receives for its wholesale
sales, Maryland has “regulate[d]” wholesale sales “no less
than does direct ratesetting.”  FERC v. Electric Power 
Supply Assn., 577 U. S. ___, ___ (2016) (Scalia, J., dissent-
ing) (slip op., at 6) (emphasis deleted) (addressing analo-
gous situation involving retail sales). Maryland’s program
therefore intrudes on the exclusive federal jurisdiction
over wholesale electricity rates.

Although the Court applies the FPA’s framework in 
reaching that conclusion, see ante, at 12, it also relies on 
principles of implied pre-emption, see, e.g., ante, at 11–12. 
Because we can resolve these cases based on the statute 
alone, I would affirm based solely on the FPA.  Accord-
ingly, I concur in the judgment and I join the Court’s 
opinion to the extent that it holds that Maryland’s pro-
gram invades FERC’s exclusive jurisdiction. 
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GORSUCH, Circuit Judge.

Can Colorado’s renewable energy mandate survive an encounter with the

most dormant doctrine in dormant commerce clause jurisprudence?  State law

requires electricity generators to ensure that 20% of the electricity they sell to

Colorado consumers comes from renewable sources.  Under the law, too, this

number will rise over time.  It may be that Colorado’s scheme will require

Coloradans to pay more for electricity, but that’s a cost they are apparently happy

to bear for the ballot initiative proposing the renewable energy mandate passed

with overwhelming support.  So what does this policy choice by Coloradans

affecting Colorado energy consumption preferences and Colorado consumer

prices have to do with the United States Constitution and its provisions regarding

interstate commerce?  The Energy and Environment Legal Institute points out that
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Colorado consumers receive their electricity from an interconnected grid serving

eleven states and portions of Canada and Mexico.  Because electricity can go

anywhere on the grid and come from anywhere on the grid, and because Colorado

is a net importer of electricity, Colorado’s renewable energy mandate effectively

means some out-of-state coal producers, like an EELI member, will lose business

with out-of-state utilities who feed their power onto the grid.  And this harm to

out-of-state coal producers, EELI says, amounts to a violation of one of the three

branches of dormant commerce clause jurisprudence.  

In the end, the district court disagreed with EELI’s assessment and so must

we.

*

The Constitution extends to Congress the power to “regulate Commerce . . .

among the several states.”  U.S. Const. art. I, § 8, cl. 3.  Most everyone accepts

that this language grants Congress authority to pass laws concerning interstate

commerce and to direct courts to disregard state laws that impede its own.  U.S.

Const. art. VI, cl. 2; see also Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824).  Yet

some see even more than that here.  For many years — perhaps since Gibbons and

at least since Cooley v. Board of Wardens, 53 U.S. (12 How.) 299 (1851) — the

Supreme Court has read the clause as embodying a sort of judicial free trade

policy.  Employing what’s sometimes called “dormant” or “negative” commerce

clause jurisprudence, judges have claimed the authority to strike down state laws
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that, in their judgment, unduly interfere with interstate commerce.  Detractors

find dormant commerce clause doctrine absent from the Constitution’s text and

incompatible with its structure.  See, e.g., Comptroller of Treasury of Md. v.

Wynne, 135 S. Ct. 1787, 1808 (2015) (Scalia, J., dissenting); Hillside Dairy, Inc.

v. Lyons, 539 U.S. 59, 68  (2003) (Thomas, J., concurring in part and dissenting

in part).  But as an inferior court we take Supreme Court precedent as we find it

and dormant commerce clause jurisprudence remains very much alive today, as

but a glance at this term’s slip opinions will confirm.  See, e.g., Wynne, 135 S. Ct.

at 1792 (majority opinion).

On the usual telling, dormant commerce clause cases are said to come in

three varieties.  The farthest reaching of these may be associated with Pike v.

Bruce Church, Inc., 397 U.S. 137 (1970).  There the Court read the Commerce

Clause as allowing judges to strike down state laws burdening interstate

commerce when they find insufficient offsetting local benefits.  By any

reckoning, that’s a pretty grand, even “ineffable,” all-things-considered sort of

test, one requiring judges (to attempt) to compare wholly incommensurable goods

for wholly different populations (measuring the burdens on out-of-staters against

the benefits to in-staters).  Am. Beverage Ass’n v. Snyder, 735 F.3d 362, 379 (6th

Cir. 2013) (Sutton, J., concurring).  Whether because of the difficulties associated

with applying such an unwieldy test or for some other reason, the Court has

devised two firmer rules applicable to discrete subsets of cases.  The first might

-4-
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be associated with cases like City of Philadelphia v. New Jersey, 437 U.S. 617

(1978), and applies to state laws that “clearly discriminate” against out-of-staters. 

New Energy Co. of Ind. v. Limbach, 486 U.S. 269, 274 (1988).  Legislation of this

stripe is condemned as “virtually invalid per se and can survive only if the

discrimination is demonstrably justified by a valid factor unrelated to economic

protectionism.”  KT & G Corp. v. Att’y Gen. of Okla., 535 F.3d 1114, 1143 (10th

Cir. 2008) (quoting Grand River Enters. Six Nations, Ltd. v. Pryor, 425 F.3d 158,

168 (2d Cir. 2005)).  The second finds its roots in Baldwin v. G.A.F. Seelig, Inc.,

294 U.S. 511 (1935), and is said to apply to certain price control and price

affirmation laws that control “extraterritorial” conduct — that is, conduct outside

the state’s borders.  Here too laws of that sort are deemed almost per se invalid. 

KT & G. Corp., 535 F.3d at 1143.

  It might be fair to describe the law as it’s developed in this area a bit like

the law as it’s developed in antitrust, another pocket of federal jurisprudence

characterized by a long and evolving history of almost common-law-like judicial

decisionmaking.  As there we find here a kind of “rule of reason” balancing test

providing the background rule of decision with more demanding “per se” rules

applied to discrete subsets of cases where, over time, the Court has developed

confidence that the challenged conduct is almost always likely to prove

problematic and a more laborious inquiry isn’t worth the cost.  See, e.g., Broad.

Music, Inc. v. Columbia Broad. Sys., Inc., 441 U.S. 1, 8-9 (1979) (“[I]t is only
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after considerable experience with certain business relationships that courts

classify them as per se violations” rather than apply the “rule of reason” to them

(internal quotation marks omitted)). 

Before us in this case only the final, Baldwin, test is at issue.  Yes, EELI

asked the district court to invalidate Colorado’s law under all three tests, Pike,

Philadelphia, and Baldwin.  Yes, the district court rejected all three arguments. 

But for reasons known only to it, EELI has appealed just the district court’s

disposition under Baldwin.  So whether Colorado’s law survives the Pike or

Philadelphia tests may be interesting questions, but they are ones that will have

to await resolution in some other case some other day.

Baldwin’s extraterritoriality principle may be the least understood of the

Court’s three strands of dormant commerce clause jurisprudence.  See Donald H.

Regan, Siamese Essays: (I) CTS Corp. v. Dynamics Corp. of America and

Dormant Commerce Clause Doctrine; (II) Extraterritorial State Legislation, 85

Mich. L. Rev. 1865, 1884 (1987).  It is certainly the most dormant for, though the

Supreme Court has cited Baldwin in passing a number of times, a majority has

used its extraterritoriality principle to strike down state laws only three times. 

IMS Health, Inc. v. Mills, 616 F.3d 7, 29 n.27 (1st Cir. 2010), vacated on other

grounds sub nom. IMS Health, Inc. v. Schneider, 131 S. Ct. 3091 (2011).

What do these three cases have in common?  In Baldwin, New York

prohibited out-state companies from selling milk in the State unless they
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purchased their milk from dairy farmers at the same price paid to New York dairy

farmers — all to insulate the in-state dairy industry from price competition by

out-of-state producers.  In Brown-Forman Distillers Corp. v. New York State

Liquor Authority, 476 U.S. 573 (1986), New York law required liquor merchants

to list their prices once a month and affirm that the prices they charged in New

York were no higher than those they charged in other states.  Because a seller

couldn’t lower price elsewhere without first doing so in New York on its monthly

timetable, the scheme had the effect of preventing price competition out-of-state. 

In Healy v. Beer Institute, Inc., 491 U.S. 324 (1989), the Court struck down

another price affirmation scheme that, due to its interaction with similar

regulations elsewhere, again had the effect of inhibiting out-of-state price

competition.  In all three cases, then, the Court thus faced (1) a price control or

price affirmation regulation, (2) linking in-state prices to those charged

elsewhere, with (3) the effect of raising costs for out-of-state consumers or rival

businesses.  See id. at 339 (“States may not deprive businesses and consumers in

other States of ‘whatever competitive advantages they may possess’ based on the

conditions of the local market.” (quoting Brown-Forman, 476 U.S. at 580 (citing

Baldwin, 294 U.S. at 528))). 

In this light, you might ask whether the Baldwin line of cases is really a

distinct line of dormant commerce clause jurisprudence at all.  The usual telling

of the law in this area suggests it is one of three separate strands of authority. 
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But a careful look at the holdings in the three leading cases suggests a concern

with preventing discrimination against out-of-state rivals or consumers.  And

given this, one might see Baldwin and its progeny as no more than instantiations

of the Philadelphia anti-discrimination rule.  In this vein it’s worth noting that

Baldwin was decided before the anti-discrimination rule solidified and might be

said simply to have anticipated it.  Indeed, one of the Court’s earliest anti-

discrimination cases, Dean Milk Co. v. City of Madison, conceived of Baldwin in

just this way.  340 U.S. 349, 353-54 (1951).  Healy applied Baldwin’s rule only as

an alternative holding to an application of anti-discrimination doctrine, 491 U.S.

at 335-41 — and only over the objection that the Baldwin analysis was therefore

unnecessary, id. at 344-45 (Scalia, J., concurring in part and concurring in the

judgment).  And you might even read Brown-Forman — where Baldwin’s rule

seemed to do the most independent work — as treating Baldwin simply as an

application of the anti-discrimination rule.  See 476 U.S. at 580 (discussing

Baldwin together with anti-discrimination cases).

But whatever doctrinal pigeonhole you choose to place them in, we don’t

see how Baldwin, Healy, and Brown-Forman require us to strike down Colorado’s

mandate.  For that mandate just doesn’t share any of the three essential

characteristics that mark those cases:  it isn’t a price control statute, it doesn’t

link prices paid in Colorado with those paid out of state, and it does not

discriminate against out-of-staters.  EELI doesn’t even seriously attempt to
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suggest otherwise.  While Colorado’s mandate surely regulates the quality of a

good sold to in-state residents, it doesn’t directly regulate price in-state or

anywhere for that matter.  And state laws setting non-price standards for products

sold in-state (standards concerning, for example, quality, labeling, health, or

safety) may be amenable to scrutiny under the generally applicable Pike balancing

test, or scrutinized for traces of discrimination under Philadelphia, but the Court

has never suggested they trigger near-automatic condemnation under Baldwin. 

In saying this much, we hardly mean to suggest non-price regulations don’t

impact price in or out of state.  In today’s interconnected national marketplace

such a suggestion would be beyond naive.  We readily recognize that state

regulations nominally concerning things other than price will often have ripple

effects, including price effects, both in-state and elsewhere.  So, for example,

when one or more states impose quality mandates manufacturers may find the

cheapest way to comply isn’t to produce a special product for them but to

redesign their product as it’s sold nationwide, with an increased cost felt by

consumers everywhere.  Still, without a regulation more blatantly regulating price

and discriminating against out-of-state consumers or producers, Baldwin’s near

per se rule doesn’t apply.  See generally Quik Payday, Inc. v. Stork, 549 F.3d

1302 (10th Cir. 2008); Snyder, 735 F.3d at 379 (Sutton, J., concurring). 

The reason, again, takes us to the question of certainty.  In antitrust many

agreements among market participants will affect price and all may be scrutinized
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under the rule of reason test.  It’s only when the parties’ agreement involves

“naked price fixing” or something else experience teaches to be clearly invidious

that we will forgo that searching inquiry in favor of a shortcut and declare the

agreement per se anticompetitive.  See NCAA v. Bd. of Regents, 468 U.S. 85, 100-

01 (1984).  Similarly here, state regulations and standards across a wide spectrum

may invite Pike balancing.  But only price control or price affirmation statutes

that link in-state prices with those charged elsewhere and discriminate against

out-of-staters are considered by the Court so obviously inimical to interstate

commerce that we will forgo that more searching inquiry in favor of Baldwin’s

shortcut.

Our case illustrates the point.  How can we have the sort of steadfast

conviction the Baldwin Court did that interstate commerce will be harmed when,

if anything, Colorado’s mandate seems most obviously calculated to raise price

for in-state consumers?  EELI offers no story suggesting how Colorado’s mandate

disproportionately harms out-of-state businesses.  To be sure, fossil fuel

producers like EELI’s member will be hurt.  But as far as we know, all fossil fuel

producers in the area served by the grid will be hurt equally and all renewable

energy producers in the area will be helped equally.  If there’s any

disproportionate adverse effect felt by out-of-state producers or any

disproportionate advantage enjoyed by in-state producers, it hasn’t been explained

to this court.  And it’s far from clear how the mandate might hurt out-of-state
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consumers either.  The mandate does have the effect of increasing demand for

electricity generated using renewable sources and (under the law of demand) you

might expect that to lead to higher prices for electricity of that sort for everyone

in the market (here, presumably, everyone connected to the grid).  But the

mandate also reduces demand for and might be expected to reduce the price

everyone in the market has to pay for electricity generated using fossil fuels.  So

the net price impact on out-of-state consumers is far from obviously negative and,

for all we know, may tip in favor of those willing to shift usage toward fossil fuel

generated electricity.  To reach hastily for Baldwin’s per se rule, then, might lead

to the decidedly awkward result of striking down as an improper burden on

interstate commerce a law that may not disadvantage out-of-state businesses and

that may actually reduce price for out-of-state consumers. 

We acknowledge that EELI reads Baldwin, Brown-Forman, and Healy as

standing for a (far) grander proposition than we do.  Exploiting dicta in Healy,

EELI contends that these cases require us to declare “automatically”

unconstitutional any state regulation with the practical effect of “control[ling]

conduct beyond the boundaries of the State.”  See Br. for Appellants at 30

(quoting Healy, 491 U.S. at 336) (emphasis omitted).  But, as we’ve explained,

the Court’s holdings have not gone nearly so far and have turned instead on the

presence of three factors not present here.  In fact, the Supreme Court has

emphasized as we do that the Baldwin line of cases concerns only “price control
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or price affirmation statutes” that involve “tying the price of . . . in-state products

to out-of-state prices.”  Pharm. Research & Mfrs. of Am. v. Walsh, 538 U.S. 644,

669 (2003).  The Ninth Circuit has made the same point, too, explaining that

“Healy and Baldwin are not applicable to a statute that does not dictate the price

of a product and does not ‘t[ie] the price of its in-state products to out-of-state

prices.’”  Assoc. des Eleveurs de Canards et d’Oies du Quebec v. Harris, 729

F.3d 937, 951 (9th Cir. 2013) (quoting Walsh, 538 U.S. at 669).  

EELI’s contrary position would also risk serious problems of overinclusion. 

After all, if any state regulation that “control[s] . . . conduct” out of state is per se

unconstitutional, wouldn’t we have to strike down state health and safety

regulations that require out-of-state manufacturers to alter their designs or labels? 

See supra at 9.  Certainly EELI offers no limiting principle that might prevent

that possibility or others like it.  Instead, it seems to embrace such results and, in

this way, it seems to call on us not merely to respect the actual holdings of the

most dormant authorities in all of dormant commerce clause jurisprudence but to

revive and rebuild them on the basis of dicta into a weapon far more powerful

than Pike or Philadelphia.  That’s an audacious invitation we think the Court

unlikely to take up, especially given its remarks about the limits of Baldwin

doctrine in Walsh, and it’s a novel lawmaking project we decline to take up on

our own.  See Brannon P. Denning, Extraterritoriality and the Dormant

Commerce Clause: A Doctrinal Post-Mortem, 73 La. L. Rev. 979, 998-99 (2013)
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(noting the “lack of a limiting principle” in the “sweeping” dicta in Healy on

which EELI relies); Jack L. Goldsmith & Alan O. Sykes, The Internet and the

Dormant Commerce Clause, 110 Yale L.J. 785, 806 & n.90 (2001) (characterizing

that dicta as “overbroad”).1

*

If it cannot prevail on substance, EELI pins its hopes on a separate

procedural complaint.  The dormant commerce clause question comes to us by

way of the district court’s ruling on Colorado’s motion for summary judgment. 

As part of its opposition to Colorado’s summary judgment motion in district

court, EELI said the motion was premature, more discovery was necessary, and it

filed an affidavit pursuant to Fed. R. Civ. P. 56(d) asking the court to defer its

ruling until that additional discovery could take place.  The district court rejected

EELI’s suggestion.  This, EELI says, was improper, leaving it without sufficient

time to prepare and the case should be remanded for further discovery.

1  Colorado briefly questions whether EELI has suffered an “injury-in-fact”
sufficient to afford it Article III standing to pursue its dormant commerce clause
challenge.  But Colorado defers this potentially dispositive jurisdictional
argument, usually something parties present right up front, to the end of its brief. 
And it does so for a reason.  EELI member Alpha sells coal to Colorado
electricity generators and by all accounts Colorado’s law reduces the demand for
coal and limits the portion of the Colorado electricity-generation market Alpha
may serve.  Many cases confirm this is more than enough to satisfy Article III’s
“injury-in-fact” requirement.  See, e.g., Clinton v. City of New York, 524 U.S.
417, 432-33 (1998); N.E. Fla. Chapter of the Associated Gen. Contractors of Am.
v. City of Jacksonville, 508 U.S. 656, 666 (1993). 
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In one respect EELI has a point.  The district court stated that its written

“practice standards” require parties who want the court to do anything to file a

separate piece of paper denominated a “motion.”  Because EELI didn’t file such a

paper requesting a deferral of decision on the summary judgment motion — a

motion to defer a motion, if you will —  the district court ruled that the group’s

request was procedurally deficient and could be rejected on this basis alone.  

This much was in error.  The Federal Rules of Civil Procedure allow a good

deal of leeway for local rules and individual judicial practice standards.  But the

rules also show a degree of mercy for the practicing lawyer who, like the

medieval glossator, must account not just for the text but all the marginalia

surrounding it — in this case not only all the federal rules, but all the advisory

notes that underlie them, all the local rules on top of them, all the individual

judicial practice standards that accompany them — not to mention all the (often

most important and individualized) unwritten rules that apply in every courtroom. 

See generally William H. Erickson, Colorado’s Answer to the Local Rules

Problem, 16 U. Mich. J.L. Reform 493 (1983) (discussing the challenges lawyers

face by the proliferation of rules).  The federal rules specify that district courts

may create additional procedural rules only if and to the extent they are

“consistent with” the federal rules themselves.  Fed. R. Civ. P. 83(a)(1).  And that

mandate poses a problem here.  For the federal summary judgment rule expressly

specifies that, when you think summary judgment is premature and should wait
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for additional discovery, you may present an “affidavit or declaration” to register

the point.  Fed. R. Civ. P. 56(d).  The district court may be able to specify a

different form of submission when the federal rules do not speak to the question. 

The district court may even allow the parties to present a request for additional

discovery by way of a formally denominated “motion” as well as by “affidavit or

declaration.”  All these results might be “consistent with” the federal rules.  But

we don’t see how the district court could hold an affidavit or declaration

insufficient to request the deferral of a summary judgment motion when the

federal rules expressly indicate that those modes of communication are sufficient

to the task.  By any fair account, that’s just not “consistent with” what the federal

rules say and we remind the district courts within our jurisdiction that their

considerable leeway for personal practice and local rules remains subject to Rule

83.  Cf. Reed v. Bennett, 312 F.3d 1190, 1194-95 (10th Cir. 2002) (Rule 83

prohibits a district court from granting a summary judgment motion based only on

a local rule deeming failure to respond to a motion consent to the relief it seeks).

The district court, however, did offer an alternative ground for denying the

Rule 56(d) request.  And here it had the better of it.  EELI filed its Rule 56(d)

affidavit seeking more time for discovery in October 2013.  Yet discovery didn’t

close until January 2014 and the district court didn’t get around to ruling on the

motion until May 2014.  So while EELI may have fairly conveyed its need for

more discovery as of October 2013, it wound up getting exactly what it asked for: 
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months more of discovery.  And not once at any point did EELI seek to

supplement its summary judgment opposition papers with new evidence acquired

from the additional discovery it received — even as it repeatedly called the

district court’s attention to additional and new legal authorities.  Neither did EELI

seek to explain to the district court after January 2014 what discovery (if any) it

still needed by that point.  Given these facts, the district court said it saw “no

reason to defer ruling” on the motion past May 2014.  This conclusion we find

hard to fault, especially given that even now EELI is unable to cite to this court

any discovery that it needed but lacked time to pursue after the close of discovery

in January 2014.  Indeed, in similar cases we have held that the district court did

not abuse its discretion in proceeding to rule and we cannot find a sound reason to

distinguish them here.  See, e.g., Alpine Bank v. Hubbell, 555 F.3d 1097, 1114

(10th Cir. 2009); Wilson v. Vill. of Los Lunas, 572 F. App’x 635, 637-40 (10th

Cir. 2014).  So it is that, by the end of it all, we fail to see here any procedural or

substantive error that might warrant reversal.

The judgment is affirmed.
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LOKEN, Circuit Judge.

A 2007 Minnesota statute provides that “no person shall . . . (2) import or

commit to import from outside the state power from a new large energy facility that

would contribute to statewide power sector carbon dioxide emissions; or (3) enter

into a new long-term power purchase agreement that would increase statewide power

sector carbon dioxide emissions.”  Minn. Stat. § 216H.03, subd. 3(2) and (3).  The

State of North Dakota, three non-profit cooperative entities that provide electric

power to rural and municipal utilities in Minnesota, and others brought this action

against the Commissioners of the Minnesota Public Utilities Commission (“MPUC”)

and the Minnesota Department of Commerce (“MDOC”) (collectively, “the State”). 

Plaintiffs claimed, inter alia, that these prohibitions violate the Commerce Clause. 

After extensive submissions and argument, the district court  granted plaintiffs1

summary judgment and a permanent injunction, concluding that the above-quoted

provisions are “impermissible extraterritorial legislation” and therefore “a per se

violation of the dormant Commerce Clause.”  North Dakota v. Heydinger, 15 F. Supp.

3d 891, 919 (D. Minn. 2014).  The State appeals.  We affirm.

I. Background.

To light and heat our homes and offices, electric power must be generated from

an energy source, such as fossil and nuclear fuels, sun, and wind; transmitted over

high voltage transmission lines from generating facilities to distribution stations; and

delivered to individual consumers over local, low voltage distribution lines.  An

electric utility may engage in any or all of these activities.  

 The Honorable Susan Richard Nelson, United States District Judge for the1

District of Minnesota.
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The Federal Power Act, enacted in 1935, responded to a Supreme Court

decision that the Commerce Clause bars the States from regulating certain interstate

electricity transactions.  Pub. Util. Comm’n of R.I. v. Attleboro Steam & Elec. Co.,

273 U.S. 83, 89 (1927).  To fill this gap, Congress granted the Federal Power

Commission, now the Federal Energy Regulatory Commission (“FERC”), jurisdiction

over “the transmission of electric energy in interstate commerce and . . . the sale of

electric energy at wholesale in interstate commerce.”  16 U.S.C. § 824(b)(1).  The Act

left to the States most matters they had traditionally regulated, including local electric

utility rates and the siting of power plants, see § 824(a) and (b), subject to limits

imposed by the Commerce Clause.  See New York v. FERC, 535 U.S. 1, 19-23

(2002); New Eng. Power Co. v. New Hampshire, 455 U.S. 331, 340-41 (1982). 

It proved difficult to bring electricity efficiently and cost effectively to rural

areas, and to municipalities that have publicly-owned distribution systems.  To

address this problem, small local utilities formed large cooperative entities having

sufficient capital to build captive generation and transmission facilities and to

leverage local members’ buying power in an increasingly integrated electric power

market.  Three of these cooperative entities are a principal focus in this case, Basin

Electric Cooperative (“Basin”); Minnkota Power Cooperative, Inc. (“Minnkota”); and

Missouri River Energy Services (“MRES”).  Headquartered in North Dakota, Basin

has 135 rural electric cooperative members spread across nine States, including

twelve in Minnesota.  Basin owns its own generation and transmission resources and

enters into power purchase agreements with other generation and transmission

utilities.  Minnkota is a regional generation and transmission utility based in North

Dakota that provides electric power to its members, who are distribution cooperatives

in North Dakota and Minnesota, including various Indian reservations.  Located in

South Dakota, MRES provides power to more than sixty municipalities in Minnesota

and three other States.
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Technology has substantially changed the electric power industry since 1935,

reducing the cost of generating and transmitting electricity and enabling new entrants

to challenge the generating monopolies of traditional utilities.  See Morgan Stanley

Capital Grp. v. Pub. Util. Dist. No. 1, 554 U.S. 527, 535-36 (2008).  To encourage

“robust competition in the wholesale electricity market,” FERC encouraged utilities

participating in regional transmission grids to create independent system operators

(“ISOs”) and regional transmission organizations (“RTOs”), entities that “would

assume operational control -- but not ownership -- of the transmission facilities

owned by its member utilities [and] then provide open access to the regional

transmission system to all electricity generators at rates established in a single . . .

tariff that applies to all eligible users.”  Midwest ISO Transmission Owners v. FERC,

373 F.3d 1361, 1364 (D.C. Cir. 2004) (quotation omitted); see 18 C.F.R. § 35.34(a). 

Today, these regional organizations control most of the nation’s transmission grid. 

FERC v. Elec. Power Supply Ass’n, 136 S. Ct. 760, 768 (2016).

Basin, Minnkota, and MRES are members of the Midcontinent Independent

Transmission System Operator (“MISO”), an ISO established in 1998 and approved

by FERC as the first RTO in 2001.  MISO controls over 49,000 miles of transmission

lines, a grid that spans fifteen States, including Minnesota, and parts of Canada.  See

Midwest ISO, 373 F.3d at 1365.  Its thirty transmission-owning members include

investor-owned utilities, public power utilities, independent power producers, and

rural electric cooperatives.  In Minnesota, most retail distribution utilities, now

referred to as load-serving entities or “LSEs,” see 16 U.S.C. § 824q(a)(2), are either

members of MISO or non-members who participate in its energy markets.

FERC requires that an approved RTO such as MISO has operational authority

for all transmission facilities under its control, be the only provider of transmission

services over those facilities, and have sole authority to approve or deny all requests

for transmission service.  “Thus, whatever its structure, once a utility [makes] the

decision to surrender operational control of its transmission facilities to [MISO], any
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transmissions across those facilities [are] subject to the control of [MISO].”  Midwest

ISO, 373 F.3d at 1365.  The Supreme Court recently explained how an RTO such as

MISO efficiently allocates the supply and demand for electric power:

[RTOs] obtain (1) orders from LSEs indicating how much electricity
they need at various times and (2) bids from generators specifying how
much electricity they can produce at those times and how much they will
charge for it.  [RTOs] accept the generators’ bids in order of cost (least
expensive first) until they satisfy the LSEs’ total demand. The price of
the last unit of electricity purchased is then paid to every supplier whose
bid was accepted, regardless of its actual offer; and the total cost is split
among the LSEs in proportion to how much energy they have ordered. 

Elec. Power Supply, 136 S. Ct. at 768.  MISO generators commit their electricity to

be sold to the MISO market; LSE buyers take electricity out of the market without

regard to its generation source.  MISO -- not individual generators -- controls which

generation facilities operate at any given time.  Though utilities still enter into

bilateral purchase agreements as a way to meet their reserve capacity requirements,2

“any electricity that enters the grid immediately becomes a part of a vast pool of

energy that is constantly moving in interstate commerce.”  New York, 535 U.S. at 7. 

The Minnesota statute at issue is part of the Next Generation Energy Act

(“NGEA”), a statute intended to reduce “statewide power sector carbon dioxide

emissions” by prohibiting utilities from meeting Minnesota demand with electricity

“‘Capacity’ is not electricity itself but the ability to produce it when2

necessary.” Conn. DPUC v. FERC, 569 F.3d 477, 479 (D.C. Cir. 2009), cert. denied,
558 U.S. 1110 (2010).  To ensure system reliability, MISO maintains a systemwide
installed capacity reserve and requires each LSE to have control, through ownership
or purchase, of sufficient capacity to meet its peak load plus a reserve.  FERC and
state utility regulators have overlapping, at times conflicting, jurisdiction to impose
and monitor capacity requirements.  Id. at 481-84.  Basin conducts this planning on
a region-wide basis.  
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generated by a “new large energy facility” in a transaction that will contribute to or

increase “statewide power sector carbon dioxide emissions.”  The statute regulates

“the total annual emissions of carbon dioxide from the generation of electricity within

the state and all emissions of carbon dioxide from the generation of electricity

imported from outside of the state and consumed in Minnesota.”  Minn. Stat.

§ 216H.03, subd. 2.  The challenged prohibitions in § 216H.03, subd. 3(2) and (3),

are enforced by MPUC and MDOC.  When either agency determines that “any person

is violating or about to violate [§ 216H.03], it may refer the matter to the attorney

general who shall take appropriate legal action.”  Id., subd. 8.

Since NGEA enactment, MDOC and MPUC have declined to clarify how these

prohibitions apply to electricity transmitted under MISO’s control.  As the district

court explained, Heydinger, 15 F. Supp. 3d at 899-903, plaintiffs submitted extensive

evidence describing the impact the prohibitions have on their obligations to meet

region-wide demand for electric power:  

(i) Dairyland Power Cooperative (“Dairyland”) is a Wisconsin generation and

transmission cooperative that sells wholesale electricity through the MISO market to

LSE members scattered across several states, including Minnesota.  Dairyland is part-

owner of a coal-fired plant, Weston 4, located in central Wisconsin.  In a 2011

administrative proceeding, MDOC at the urging of environmental groups took the

position that § 216H.03 restricts Dairyland’s ability to rely on electricity generated

by Weston 4 to serve its Minnesota members.  Dairyland noted that MISO was

responsible for dispatching all electricity Dairyland generates.  MDOC nonetheless

took the position that Weston 4 is a “new large energy facility” subject to the NGEA

unless an exemption applied.  MDOC explained:
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In sum, Dairyland must meet the resource needs of its system as [a]
whole.  Regardless of whether that analysis takes into account MISO
purchases, sales, dispatch, or constraints, Dairyland does not separately
plan for its Minnesota and Wisconsin load. Thus, 1) all of Dairyland’s
generation is dispatched for the benefit of Dairyland’s entire
membership, 2) all members will share in the benefits of any MISO
energy sales, and 3) all members will bear responsibility for any MISO
purchases.  In other words, all of Dairyland’s members are part of the
same system.

After nearly a year of enforcement proceedings, MPUC concluded that Weston 4 fell

within the NGEA exemption for new large facilities that were under MPUC

consideration before April 1, 2007.  See § 216H.03, subd. 7(1).

(ii) In early 2012, Basin notified the State that it was transmitting electricity

from “Dry Forks,” a Wyoming coal-fired plant, to meet increased demand in the

booming North Dakota “oil patch,” a transmission that brought electric power into

the Eastern Interconnection and subject to MISO’s control.  MDOC asked Basin for

analysis of “whether that provision of power to MISO was a violation of Minnesota

Statutes § 216H.03.”  After Basin responded, neither MPUC nor MDOC answered

Basin’s request for confirmation whether this transmission violated § 216H.03, subd.

3.  Plaintiffs submitted declarations by Basin officers that Basin is apprehensive about

entering into long-term power purchase agreements to serve non-Minnesota load due

to § 216H.03, which interferes with Basin’s ability to make investment decisions such

as its planned development of a coal-fired plant in Selby, South Dakota.  

(iii) Minnkota has increasing surplus capacity from its partially-owned coal-

fired plant in North Dakota.  Concerned that this will trigger NGEA enforcement, two

LSE members in Minnesota have declined to enter into long-term purchase

agreements with Minnkota.  (iv) MRES declined to purchase capacity from a coal-
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fired facility in Wisconsin after determining the transaction would be viewed by the

State as violating the NGEA.

The district court concluded that (i) plaintiffs have standing to challenge Minn.

Stat. § 216H.03, subd. 3(2) and (3), under the Commerce Clause, and the issue is ripe

for judicial review; (ii) the court would not abstain from deciding the Commerce

Clause issue; (iii) the Commerce Clause extraterritoriality doctrine is not limited to

price-control statutes; and (iv) § 216H.03, subd. 3(2) and (3), unambiguously apply

to transactions outside Minnesota that place energy in the MISO market and therefore

unconstitutionally compel out-of-state cooperatives to conduct their out-of-state

business according to Minnesota’s terms because they cannot ensure that out-of-state

coal-generated electricity they inject into the MISO grid will not be used to serve

their Minnesota members.  Heydinger, 15 F. Supp. 3d at 904-18.  On appeal, the State

and its supporting amici challenge each of those rulings.

II. Standing and Ripeness.

A. Standing.  Article III of the Constitution limits the jurisdiction of federal

courts to “Cases” and “Controversies.”  To establish an Article III case or

controversy, a plaintiff must show it has suffered an injury in fact fairly traceable to

the challenged conduct that will likely be redressed by a favorable decision.  See

Lujan v. Defs. of Wildlife, 504 U.S. 555, 560 (1992).  When a statute is alleged to

violate the Commerce Clause, plaintiffs have standing if the law “has a direct

negative effect on their borrowing power, financial strength, and fiscal planning.” 

Jones v. Gale, 470 F.3d 1261, 1267 (8th Cir. 2006), cert. denied, 549 U.S. 1328

(2007), quoting S.D. Farm Bureau, Inc. v. Hazeltine, 340 F.3d 583, 592 (8th Cir.

2003), cert. denied, 541 U.S. 1037 (2004).  The district court determined that at least

three plaintiffs have standing -- Basin, MRES, and Minnkota.  Heydinger, 15 F. Supp.
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3d at 905-06 & n.8.  Plaintiffs meet the Article III standing requirement if we

conclude, reviewing the issue de novo, that at least one of these plaintiffs has standing

to sue.  See Jones, 470 F.3d at 1265. 

As the district court concluded, the summary judgment record clearly

establishes that the prohibitions in § 216H.03, subd. 3(2) and (3), are interfering with

Basin’s ability to transmit power and enter into power purchase agreements occurring

entirely outside Minnesota.  Basin’s concern that the statute will prohibit or sharply

curtail its out-of-state transactions is well-grounded in the statute’s plain text and is

reinforced by the position taken by MDOC in the Dairyland proceeding and by

MPUC questioning whether Basin’s Dry Forks transfer violated § 216H.03 and then

intentionally leaving the question unanswered.  This is probable economic injury

resulting from governmental action that satisfies Article III’s injury-in-fact

requirement.  See Clinton v. New York, 524 U.S. 417, 433 (1998).  On this record,

the State’s assertion that there is no real threat of enforcement because MDOC and

MPUC do not intend to enforce the prohibitions based on transactions in the MISO

markets is not credible. 

B. Ripeness.  The State argues the district court erred in concluding that

plaintiffs’ claims are ripe for judicial review.  Heydinger, 15 F. Supp. 3d at 906.  The

ripeness doctrine is aimed at preventing federal courts, through “premature

adjudication, from entangling themselves in abstract disagreements.”  Abbott Labs.

v. Gardner, 387 U.S. 136, 148 (1967).  A party seeking federal review must show “the

fitness of the issues for judicial decision and the hardship to the parties of

withholding court consideration.”  Id. at 149.  Both factors must exist “to at least a

minimal degree.”  Neb. Pub. Power Dist. v. MidAm. Energy Co., 234 F.3d 1032,

1039 (8th Cir. 2000).
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 Reviewing this issue de novo, we agree with the district court that plaintiffs’

claims are ripe for judicial review.  See Parrish v. Dayton, 761 F.3d 873, 875 (8th Cir.

2014) (standard of review).  The challenge is fit for review because the issues are

predominately legal, and the challenged prohibitions are currently causing hardship

by interfering with the ability of plaintiffs such as Basin to plan, invest in, and

conduct their business operations.  Delaying judicial resolution would force these

plaintiffs “to gamble millions of dollars on an uncertain legal  foundation.”  Neb. Pub.

Power, 234 F.3d at 1039.  It also risks harm to all citizens in the region served by

MISO by preventing or discouraging the development of electric power capacity

needed to meet their demands.  See Pac. Gas & Elec. Co. v. State Energy Res.

Conservation & Dev. Comm’n, 461 U.S. 190, 201-02 (1983).  In our view, given this

potentially “disastrous impact,” the uncertainty regarding how MDOC and MPUC

will enforce these prohibitions confirms that the claims are ripe for review.  Gardner

v. Toilet Goods Ass’n, 387 U.S. 167, 172 (1967). 

III. Abstention. 

The State argues the district court should have declined to decide this case

under the abstention doctrine established in Railroad Commission of Texas v.

Pullman Co., 312 U.S. 496 (1941).  “Pullman requires a federal court to refrain from

exercising jurisdiction when the case involves a potentially controlling issue of state

law that is unclear, and the decision of this issue by the state courts could avoid or

materially alter the need for a decision on federal constitutional grounds.”  Moe v.

Brookings Cty., 659 F.2d 880, 883 (8th Cir. 1981).  The district court declined to

abstain because “Minn. Stat. § 216H.03 is not sufficiently ambiguous, and because

there is no possibility that the state law determination will moot the federal

constitutional question.”  Heydinger, 15 F. Supp. 3d at 907.  We review this ruling
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for abuse of discretion.  See Nat’l City Lines, Inc. v. LLC Corp., 687 F.2d 1122, 1126

(8th Cir. 1982) (standard of review).  

The State argues that whether the prohibitions in § 216H.03, subd. 3(2) and (3),

apply to transactions in the MISO energy markets is unclear, and therefore “it would

be appropriate to abstain so that the MPUC can issue a formal interpretation as part

of an administrative proceeding.”  But in the context here, this is insufficient reason

for the district court to decline its “virtually unflagging obligation” to exercise federal

jurisdiction.  Colo. River Water Conservation Dist. v. United States, 424 U.S. 800,

817 (1976).  In the first place, the State has had years to “issue a formal

interpretation” and has intentionally not done so.  MDOC declined to rule or even

opine on the constitutionality of § 216H.03 in the Dairyland proceeding, and MPUC

failed to answer Basin’s request for a ruling whether the statute applied to Basin’s

transfer of electricity from the Dry Forks plant into the MISO markets.  

Of equal significance, the State has failed to put forth a plausible limiting

interpretation of § 216H.03, subd. 3(2) and (3), that would “moot the federal

constitutional question.”  The repeated assertions in the State’s briefs that the

prohibitions do not apply “to the MISO short-term energy markets” are contrary to

the plain meaning of the statute; moreover, they do not answer whether the statute

nonetheless impacts transactions by out-of-state MISO members to obtain adequate

electric power capacity for the region.  In this situation, “[i]f the statute is not

obviously susceptible of a limiting construction, then even if the statute has never

been interpreted by a state tribunal it is the duty of the federal court to exercise its

properly invoked jurisdiction.”  City of Houston v. Hill, 482 U.S. 451, 468 (1987)

(quotation and alteration omitted); see Middle S. Energy, Inc. v. Ark. Pub. Serv.

Comm’n, 772 F.2d 404, 418 (8th Cir. 1985), cert. denied, 474 U.S. 1102 (1986).
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IV. The Commerce Clause Merits.

 The Commerce Clause grants to Congress the power to “regulate Commerce

. . . among the several States.”  U.S. Const. art. I, § 8, cl. 3.  Although the Clause does

not expressly limit the States’ ability to regulate commerce, the Supreme Court has

interpreted it as including a “‘dormant’ limitation on the authority of the States to

enact legislation affecting interstate commerce.”  Healy v. Beer Inst., 491 U.S. 324,

326 n.1 (1989).  A state statute that discriminates against interstate commerce in favor

of in-state commerce is usually a per se violation of this constitutional limitation. 

Likewise, a statute that has the practical effect of exerting extraterritorial control over

“commerce that takes place wholly outside of the State’s borders” is likely to be

invalid per se.  Id. at 336.  Beyond those limitations, a statute will run afoul of the

Commerce Clause as construed in Pike v. Bruce Church, Inc., 397 U.S. 137 (1970),

if it imposes an undue burden on interstate commerce that outweighs its local

benefits.  See generally Hazeltine, 340 F.3d at 593; Cotto Waxo Co. v. Williams, 46

F.3d 790, 793 (8th Cir. 1995).  

The Supreme Court has applied the extraterritoriality doctrine in relatively few

cases.  The “critical inquiry is whether the practical effect of the regulation is to

control conduct beyond the boundaries of the State.”  Healy, 491 U.S. at 336

(quotation and citations omitted); see Brown-Forman Distillers Corp. v. N.Y. State

Liquor Auth., 476 U.S. 573, 582 (1986); Edgar v. MITE Corp., 457 U.S. 624, 643

(1982); Baldwin v. G.A.F. Seelig, Inc., 294 U.S. 511, 521 (1935).  A state statute has

undue extraterritorial reach and “is per se invalid” when it “requires people or

businesses to conduct their out-of-state commerce in a certain way.”  Cotto Waxo, 46

F.3d at 793.  The State argues the district court erred in ruling that “§ 216H.03, subd.

3(2)-(3), violates the extraterritoriality doctrine and is per se invalid.”  Heydinger, 15
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F. Supp. 3d at 910, 916-19.  We review this issue of law de novo.  See S. Union Co.

v. Mo. Pub. Serv. Comm’n, 289 F.3d 503, 505 (8th Cir. 2002).

1.  The State and its supporting amici argue that only price-control and price-

affirmation laws can violate the extraterritoriality doctrine, an argument that would

seemingly insulate all environmental prohibitions from this Commerce Clause

scrutiny.  This categorical approach to the Commerce Clause would be contrary to

well-established Supreme Court jurisprudence.  See W. Lynn Creamery, Inc. v. Healy,

512 U.S. 186, 201 (1994) (“Our Commerce Clause jurisprudence is not so rigid as to

be controlled by the form by which a State erects barriers to commerce.”); cf. Ill.

Commerce Comm’n v. FERC, 721 F.3d 764, 776 (7th Cir. 2013), cert. denied, 134

S. Ct. 1277 (2014) (“Michigan cannot, without violating the commerce clause . . .

discriminate against out-of-state renewable energy.”).   

The district court correctly noted the Supreme Court has never so limited the

doctrine, and indeed has applied it more broadly.  Heydinger, 15 F. Supp. 3d at 911. 

In Edgar v. MITE Corp., the Court invalidated the Illinois Business Take-Over Act;

a plurality ruled the Act invalid in part because of its “sweeping extraterritorial

effect.”  457 U.S. 624, 642 (1982).   We have twice applied the doctrine outside the3

price-control context.  See S. Union, 289 F.3d at 507; Cotto Waxo, 46 F.3d at 793-94. 

Our sister circuits have considered whether a variety of non-price laws were

unconstitutionally extraterritorial.  See, e.g., Am. Beverage Ass’n v. Snyder, 735 F.3d

362, 366 (6th Cir.), cert. denied, 134 S. Ct. 61 (2013); Am. Booksellers Found. v.

Dean, 342 F.3d 96, 100, 103-04 (2d Cir. 2003); Nat’l Solid Wastes Mgmt. Ass’n v.

Meyer, 63 F.3d 652, 659-60 (7th Cir. 1995), cert. denied, 517 U.S. 1119 ( 1996). 

Though that portion of Edgar was a plurality opinion, the majority in Healy3

described Edgar as a decision that “significantly illuminates the contours of the
constitutional prohibition on extraterritorial legislation.”  491 U.S. at 333 n.9.
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A panel of the Tenth Circuit recently took a somewhat contrary position in

Energy & Environment Legal Institute v. Epel, 793 F.3d 1169 (10th Cir.), cert.

denied, 136 S. Ct. 595 (2015).  At issue was the validity of a Colorado statute

requiring “electricity generators to ensure that 20% of the electricity they sell to

Colorado consumers comes from renewable sources.”  Id. at 1170.  In upholding the

law, the court ruled that “non-price standards for products sold in-state” may be

amenable to Commerce Clause scrutiny under the Pike balancing test, or “for traces

of discrimination” in favor of in-state commerce, but they do not warrant “near

automatic condemnation” under the extraterritoriality doctrine.  Id. at 1173.  Whether

a state statute with extraterritorial effect should be deemed “per se invalid,” or should

be analyzed under the Pike balancing test, is a difficult issue we have not previously

addressed.  In this case the State has not argued that the district court erred in

applying the per se standard, as opposed to the Pike balancing test.4

2.  The State primarily argues that the prohibitions in § 216H.03, subd. 3(2) and

(3), do not apply to the “MISO short-term energy markets” and therefore do not

violate the extraterritoriality doctrine.  The State contends that the statute regulates

only “contracts or other commitments to import electricity in the future” and the

“persons who contract with a generating facility to import electricity into Minnesota

for use by Minnesota customers.”  By contrast, the MISO markets are for short-term

energy and thus do not implicate the NGEA prohibition on long-term power purchase

agreements.  Thus, the statute as the State would have us read it leaves non-

Minnesota entities free to transact business with other non-Minnesota entities.  

The extraterritorial effect alleged in Epel -- “some out-of-state coal producers4

. . . will lose [Colorado] business,” 793 F.3d at 1171 -- is different than the effect that
invalidates Minn. Stat. § 216H.03, subd. 3(2) and (3). 
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The district court concluded that this contention is contrary to the plain

language of the statute.  Heydinger, 15 F. Supp. 3d at 908-10.  Subdivision 2 of

§ 216H.03 expressly defines “statewide power sector carbon dioxide emissions” as

including emissions from the generation of electricity that is “imported from outside

the state and consumed in Minnesota.”  Clause (2) of subdivision 3 provides that “no

person” shall “import or commit to import” power from a large new energy facility

located “outside the state,” a command plainly encompassing both present and future

transactions.   Clause (3) prohibits entering into a new long-term power purchase5

agreement “that would increase emissions” from an out-of-state generating facility,

whether presently existing or not.  These broad prohibitions plainly encompass non-

Minnesota entities and transactions.  The presumption against extraterritoriality does

not apply when the statute’s text is clear.  Cotto Waxo, 46 F.3d at 792-93. 

Not only do the challenged prohibitions apply to non-Minnesota utilities, they

regulate activity and transactions taking place wholly outside of Minnesota.  In the

regional MISO transmission grid, a person who “imports” electricity does not know

the origin of the electrons it receives, whether or not the transaction is pursuant to a

long-term purchase agreement with an out-of-state generator.  As a State expert

described the energy market, the “contract path” between the importer and generator

“represents a flow of dollars, not a flow of electrons.”  In the MISO grid, electrons

flow freely without regard to state borders, entirely under MISO’s control.  Thus,

when a non-Minnesota generating utility injects electricity into the MISO grid to meet

its commitments to non-Minnesota customers, it cannot ensure that those electrons

will not flow into and be consumed in Minnesota.  Likewise, non-Minnesota utilities

that enter into power purchase agreements to serve non-Minnesota members cannot

guarantee that the electricity eventually bid into the MISO markets pursuant to those

The word “import” means “to bring in from a foreign or external source:5

introduce from without.”  Webster’s Third New International Dictionary 1135 (1986). 
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agreements will not be imported into and consumed in Minnesota.  As MDOC

observed in the Dairyland proceeding, “it is impossible to determine that no electrons

from a generation unit reach a particular end-use customer, unless the generation

resource and end-use customer are completely disconnected from each other

physically.”  Thus, generators such as Basin, Minnkota, and MRES cannot prevent

energy they place in the MISO grid to serve non-Minnesota customers from being

imported into Minnesota, and a Minnesota LSE cannot do business with those out-of-

state generators without “importing” electrons from their coal-fired facilities.

Like persons who post information on an out-of-state internet website, out-of-

state utilities entering into purchases and sales of electricity in the MISO transmission

grid “cannot prevent [electricity users in Minnesota] from accessing the [electrons].” 

Am. Booksellers, 342 F.3d at 103.  And the statute provides that all MISO

participants must comply with the challenged prohibitions any time they enter into

a transaction or agreement that may “import” electricity into Minnesota.  To avoid

this direct impact on activities and transactions that are otherwise entirely out-of-state

commerce, integrated regional utilities like Basin must either unplug from MISO or

seek regulatory approval from MDOC and MPUC.  “Forcing a merchant to seek

regulatory approval in one State before undertaking a transaction in another directly

regulates interstate commerce.”  Brown-Forman, 476 U.S. at 582.  For this reason, the

district court correctly concluded that the challenged prohibitions have “the practical

effect of controlling conduct beyond the boundaries of” Minnesota.  Cotto Waxo, 46

F.3d at 793.  6

This case is unlike cases where the regulated out-of-state entities had the6

physical ability to segregate products bound for the regulating State from products
bound for other States.  See Rocky Mountain Farmers Union v. Corey, 730 F.3d
1070, 1102-03 (9th Cir. 2013), cert. denied, 134 S. Ct. 2875 (2014) (ethanol); Int’l
Dairy Foods Ass’n v. Boggs, 622 F.3d 628, 646-47 (6th Cir. 2010) (dairy products);
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The State argues that “§ 216H.03 merely regulates in an area of traditional state

authority.”  Without question, Minnesota and other States have long regulated the

siting, construction, and operation of electric generating facilities located within their

borders.  See Minn. Stat. §§ 216B.243, 216B.24; S. Union, 289 F.3d at 507.  

Minnesota “retains broad regulatory authority to protect the health and safety of its

citizens and the integrity of its natural resources.”  Maine v. Taylor, 477 U.S. 131,

151 (1986).  Consistent with that authority, plaintiffs did not challenge, and the

district court did not enjoin, enforcement of § 216H.03, subd. 3(1), which prohibits

constructing within Minnesota a new large energy facility that would contribute to

statewide carbon dioxide emissions.  

But unlike Clause (1), Clauses (2) and (3) of § 216H.03, subd. 3, seek to reduce

emissions that occur outside Minnesota by prohibiting transactions that originate

outside Minnesota.  And their practical effect is to control activities taking place

wholly outside Minnesota.  In determining whether a law has extraterritorial reach,

the Supreme Court has instructed us to consider “how the challenged statute may

interact with the legitimate regulatory regimes of other States.”  Healy, 491 U.S. at

336.  Other States in the MISO region have not adopted Minnesota’s policy of

increasing the cost of electricity by restricting use of the currently most cost-efficient

sources of generating capacity.  Yet the challenged statute will impose that policy on

neighboring States by preventing MISO members from adding capacity from

prohibited sources anywhere in the grid, absent Minnesota regulatory approval or the

SPGGC, LLC v. Blumenthal, 505 F.3d 183, 195-96 (2d Cir. 2007) (prepaid gift
cards); Nat’l Elec. Mfrs. Ass’n v. Sorrell, 272 F.3d 104, 110 (2d Cir. 2001), cert.
denied, 536 U.S. 905 (2003) (lamps); Hampton Feedlot, Inc. v. Nixon, 249 F.3d 814,
819 (8th Cir. 2001) (livestock); Cotto Waxo, 46 F.3d at 793 (petroleum-based
sweeping compounds). 
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dismantling of the federally encouraged and approved MISO transmission system. 

This Minnesota may not do without the approval of Congress.

V. Remaining Issues.

The district court enjoined the defendant state officials “from enforcing Minn.

Stat. § 216H.03, subd. 3(2)-(3).”  Heydinger, 15 F. Supp. 3d at 919.  The State argues

an injunction was improper because plaintiffs did not “establish that no set of

circumstances exists under which the Act would be valid.”  United States v. Salerno,

481 U.S. 739, 745 (1987).  But this standard does not apply to extraterritorial

challenges under the Commerce Clause.  The State has not cited a Supreme Court

decision applying the Salerno standard to a facial Commerce Clause challenge.  And

in Healy, a facial extraterritoriality challenge, Salerno was not even cited in the

Court’s majority, concurring, or dissenting opinions.  491 U.S. at 324-49. 

The State further argues that the injunction “should have been limited to what

was necessary to cure the supposed extraterritorial reach.”  But the State fails to put

forth a more limited alternative injunction.  Given the overbroad prohibitions in

§ 216H.03, subd. 3(2) and (3), it would be inappropriate to speculate as to what

narrower prohibitions would be free of improper extraterritorial effect yet would

achieve a significant part of the statute’s apparent purpose.  In these circumstances,

the district court did not abuse its discretion by simply enjoining enforcement of the

two invalid subsections of § 216H.03, subd. 3, leaving Minnesota to craft an

alternative.   

In its summary judgment order, the district court declined to award plaintiffs

attorneys’ fees.  Heydinger, 15 F. Supp. 3d at 919.  Plaintiffs cross-appealed that

ruling.  While their cross-appeal was pending, the district court ruled that they are
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entitled to recover fees but did not determine the amount to be awarded.  North

Dakota v. Heydinger, No. 11-CV-3232, 2014 WL 7157013, at *1-2 & n.1 (D. Minn.

Dec. 15, 2014).  Accordingly, we dismiss the cross-appeal as moot.  See In re

Rodriquez, 258 F.3d 757, 759 (8th Cir. 2001) (“If, while an appeal is pending, an

event occurs that eliminates the court’s ability to provide any effectual relief

whatever, the appeal must be dismissed as moot.”).

The judgment of the district court is affirmed.

MURPHY, Circuit Judge, concurring in part and concurring in the judgment.

I respectfully disagree with Judge Loken's extraterritoriality analysis.  The

challenged provisions in the Next Generation Energy Act would regulate entities

outside Minnesota only if those entities "import" electric power into Minnesota or

enter into power purchase agreements that result in power being imported into

Minnesota.  These provisions would not regulate commerce "that takes place wholly

outside of [Minnesota's] borders."  For these reasons I disagree with Judge Loken's

conclusion that the provisions have an unconstitutional extraterritorial effect.  See

Healy v. Beer Inst., 491 U.S. 324, 336–37 (1989).  

The district court's injunction should nonetheless be affirmed because both of

the challenged statutory provisions are preempted by the Federal Power Act.  That act

gives the Federal Energy Regulatory Commission exclusive jurisdiction to regulate

wholesale sales and the transmission of electric energy in interstate commerce.  See

New York v. FERC, 535 U.S. 1, 6–7 (2002).
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I.

The Constitution gives Congress the power "[t]o regulate Commerce . . . among

the several States."  U.S. Const. Art. I, § 8, cl. 3.  That power also has a "negative or

dormant implication," which "prohibits state taxation or regulation that discriminates

or unduly burdens interstate commerce and thereby impedes free private trade in the

national marketplace."  Gen. Motors Corp. v. Tracy, 519 U.S. 278, 287 (1997)

(citations omitted).  Under the dormant Commerce Clause, a statute faces strict

scrutiny and is almost always invalid if it "discriminates against interstate commerce." 

Dept. of Revenue of Ky. v. Davis, 553 U.S. 328, 338 (2008).  If the law is

nondiscriminatory and "regulates even-handedly to effectuate a legitimate local

public interest, and its effects on interstate commerce are only incidental, it will be

upheld unless the burden imposed on such commerce is clearly excessive in relation

to the putative local benefits."  Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970). 

One line of Supreme Court cases has invalidated statutes which have an

impermissible extraterritorial effect by "controlling commercial activity occurring

wholly outside the boundary of the State."  Healy, 491 U.S. at 337.  The critical

inquiry in these cases "is whether the practical effect of the regulation is to control

conduct beyond the boundaries of the State."  Id. at 336.

The Minnesota statute at issue before us provides that "no person shall:"

(1) construct within the state a new large energy facility that would

contribute to statewide power sector carbon dioxide emissions;

(2) import or commit to import from outside the state power from a new

large energy facility that would contribute to statewide power sector

carbon dioxide emissions; or
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(3) enter into a new long-term power purchase agreement that would

increase statewide power sector carbon dioxide emissions.

Minn. Stat. § 216H.03, subd. 3.  The phrase "statewide power sector carbon dioxide

emissions" is defined as the total carbon dioxide emissions "from the generation of

electricity within the state" and "from the generation of electricity imported from

outside the state and consumed in Minnesota."  Id. subd. 2.

The two challenged statutory provisions apply to companies which are engaged

in commerce which enters into Minnesota.  Clause (2) applies to entities that "import"

power "from outside the state."  Id. subd. 3.  The power purchase agreement provision

in clause (3) applies to entities which enter into agreements that increase Minnesota's

carbon emissions from electricity generation in Minnesota or from generation of

electricity "imported from outside the state and consumed in Minnesota."  See id.

subds. 2–3.  These provisions do not allow Minnesota to regulate transactions that

occur "wholly outside" the state.

Judge Loken relies on incorrect assumptions to conclude that the statute

operates extraterritorially because it applies to all events occurring anywhere on the

MISO grid (Midcontinent Independent System Operator).  In his view the statute

regulates flows of electrons because a generating facility outside Minnesota which

"injects electricity into the MISO grid . . . cannot ensure that those electrons will not

flow into and be consumed in Minnesota."  Experts have pointed out, however, that

electrons do not behave like drops of water flowing through a pipe, for this "is not

how electricity works."  Brief of Electrical Engineers et al. as Amici Curiae

Supporting Respondents, New York v. FERC (No. 00-568), 2001 WL 605124 at *6

("Brief of Electrical Engineers"), cited in New York, 535 U.S. at 7 n.5.  "Water pipe
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metaphors for the transmission of electricity are popular, but misleading."  Id.

(citation omitted).  

In the electricity transmission system, individual electrons do not actually

"flow" in the same sense as water in a pipe.  Id. at *6–7.  Rather, the electrons

oscillate in place, and it is electric energy which is transmitted through the

propagation of an electromagnetic wave.  Id.  Electricity on the grid behaves

according to the laws of physics, and it cannot be dispatched from one particular

place to another.  Id. at *8–9.  "Energy flowing onto a power grid energizes the entire

grid, and consumers then draw undifferentiated energy from that grid."  Id. at *9.

How the grid actually works is important because in interpreting a Minnesota

statute we presume that the legislature did "not intend a result that is absurd,

impossible of execution, or unreasonable."  Minn. Stat. § 645.17(1).  For example, if

a coal power plant in Arkansas were to bid its generation into the MISO market and

be requested by MISO to generate power, that coal plant would not inject electrons

into the grid to "flow into and be consumed in Minnesota" as suggested by Judge

Loken, even though Minnesota utilities were simultaneously drawing power from the

grid.  The actual flows of power are unpredictable, uncontrollable, and untraceable. 

Brief of Electrical Engineers at *2, 15–16.  Because the energized grid behaves as an

undifferentiated electromagnetic wave, and there is no way to trace the flows of

electric power on the grid from generators to local distribution substations.  Thus, it

would be impossible for the Minnesota Attorney General to enforce the statute as

Judge Loken envisions.  See id.  The State concedes as much in its brief where it

states that it "could not enforce" the import provision against transactions in the

MISO short term energy markets.  Interpreting the import provision to apply to all

new power plants in MISO (or elsewhere as appellees contend) is therefore not

reasonable.
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A sounder reading of the text is that the import provision in the statute applies

to bilateral contracts in which a Minnesota utility agrees to purchase power from a

new large energy facility out of state.  The language in the statute supports this

interpretation because it creates exemptions for certain "contract[s]" entered into

before 2007 "to purchase power from [an approved] new large energy facility" and

for power purchase agreements "between a Minnesota utility and [an approved] new

large energy facility located outside Minnesota."  Minn. Stat. § 216H.03, subd.

7(2)–(3).  This interpretation avoids making the statute "impossible of execution." 

See Minn. Stat. § 645.17(1).

To be sure, the statute is ambiguous as to exactly which actions would "import"

power from outside the state.  Our duty in such a situation is to adopt a reasonable

construction of the statute which avoids the constitutional problems in  the statutory

interpretation by the appellants.  See Union Pac. R.R. Co. v. U.S. Dep't of Homeland

Sec., 738 F.3d 885, 892–93 (8th Cir. 2013).  We presume the Minnesota legislature

did not intend its statute to be interpreted in a manner which raises serious

constitutional questions.  See Clark v. Martinez, 543 U.S. 371, 381–82 (2005).  We

also presume that Minnesota laws do not apply extraterritorially.  See Morrison v.

Nat'l Australia Bank Ltd., 561 U.S. 247, 255 (2010); In re Pratt, 18 N.W.2d 147, 153

(Minn. 1945).

Judge Loken contends that the presumption against extraterritoriality does not

apply here because the statute's text clearly provides for extraterritorial applications. 

I disagree.  Although the statute covers power plants outside Minnesota which enter

into contracts with utilities within the state, that does not mean it controls commerce

occurring wholly outside the state.  A state may subject out of state companies to its

laws when they enter into commerce within the state without violating any

extraterritoriality principle.  See, e.g., Pharm. Research & Mfrs. of Am. v. Walsh, 538
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U.S. 644, 669–70 (2003) (rejecting extraterritoriality challenge to Maine's

prescription rebate program brought by out of state drug manufacturers).

In Cotto Waxo Co. v. Williams, 46 F.3d 790 (8th Cir. 1995), our court

explained the distinction between wholly extraterritorial regulation and regulations

which apply to out of state companies entering into commerce within a state.  In Cotto

Waxo, an out of state manufacturer was forced to stop selling its products in

Minnesota after the latter's legislature issued a ban on them.  The company contended

that the Minnesota law was invalid because it prevented "an out-of-state manufacturer

from selling its product to out-of-state retailers and end users."  Id. at 793.  We

explained that Cotto Waxo had "misapprehend[ed] the meaning of extraterritorial

reach," which refers to statutes that "necessarily require[] out-of-state commerce to

be conducted according to in-state terms."  Id. at 793–94.  Although the Minnesota

law "[c]learly . . . affected Cotto Waxo's participation in interstate commerce," its

effect was not unconstitutionally extraterritorial because it was "indifferent to sales

occurring out-of-state" and Cotto Waxo was "able to sell to out-of-state purchasers

regardless of [its] relationship to Minnesota."  Id. at 794. 

In this case like in Cotto Waxo, the text of the import provision bars contracts

between generators and utilities in Minnesota, but allows the generators to contract

freely with utilities outside Minnesota.  See 46 F.3d at 793–94.  It therefore does not

control conduct wholly outside Minnesota.  See id.  Compare Quik Payday, Inc. v.

Stork, 549 F.3d 1302, 1308 (10th Cir. 2008) (rejecting extraterritoriality challenge to

enforcement of Kansas's payday lending law against internet lender based in Utah

making loans to Kansans located in their home state), and State ex rel. Swanson v.

Integrity Advance, LLC, 870 N.W.2d 90, 95–96 (Minn. 2015) (rejecting

extraterritoriality challenge to Minnesota's payday lending law by Delaware internet

lender), with Midwest Title Loans, Inc. v. Mills, 593 F.3d 660, 669 (7th Cir. 2010)
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(invalidating Indiana lending law as applied to an Illinois company lending to Indiana

residents using contracts which were made and executed entirely in Illinois).

The text of this Minnesota statute indicates that the import provision does not

cover activity which occurs "wholly outside" the state, Healy, 491 U.S. at 336, and

the State reasonably construes this statute as having no application to transactions on

the MISO market.  I therefore respectfully disagree with Judge Loken's conclusion

that the challenged provisions operate extraterritorially.

II.

This case can be resolved by a preemption analysis that avoids the complex

issues surrounding an application of the extraterritoriality doctrine to the electricity

markets, because both challenged statutory provisions are preempted by the Federal

Power Act (FPA).  See Ashwander v. Tenn. Valley Auth., 297 U.S. 288, 347 (1936)

(Brandeis, J., concurring).  The FPA gives exclusive jurisdiction to the Federal

Energy Regulatory Commission (FERC) over "the transmission of electric energy in

interstate commerce" and "the sale of electric energy at wholesale in interstate

commerce."  New York, 535 U.S. at 6–7; 16 U.S.C. § 824(b)(1).  The act

distinguishes between wholesale sales among electric power generators and utilities,

which are regulated by FERC, and retail sales of electricity by load serving entities

who purchase power at wholesale and resell it to end users.  See FERC v. Electric

Power Supply Ass'n (EPSA), 577 U.S. ___, ___, 136 S. Ct. 760, 767–68 (2016).

The import provision in the Minnesota statute covers transactions which

"import or commit to import from outside the state power from a new large energy

facility."  Minn. Stat. § 216H.03, subd. 3(2).  Since the import provision bans

contracts for power from new large power plants, it thus bans wholesale sales of
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electric energy in interstate commerce.  The FPA "'leaves no room either for direct

state regulation of the prices of interstate wholesales' or for regulation that 'would

indirectly achieve the same result.'"  EPSA, 577 U.S. at ___, 136 S. Ct. at 780

(quoting Northern Natural Gas Co. v. State Corp. Comm'n of Kan., 372 U.S. 84, 91

(1963)).  The FPA therefore preempts the import provision.

Appellants contend that the import provision in this statute is not preempted

because it relates to a traditional area of state regulation not covered by the FPA. 

FERC has recognized that the states retain authority under the FPA to regulate in

"traditional areas" such as the "administration of integrated resource planning and

utility buy-side and demand-side decisions" and "utility generation and resource

portfolios."  See New York, 535 U.S. at 24 (quoting FERC Order 888).  The import

provision in this statute, however, does not fall into any of those categories.  Unlike

those state laws, the import provision here directly bans certain wholesale sales.

The transactions covered by the power purchase agreement provision (which

are contracts for 50 megawatts or more of capacity) are wholesale transactions.  See

Minn. Stat. § 216H.03, subd. 3(3).   These agreements cover capacity on the national7

electricity grid and are thus made "in interstate commerce."  See EPSA, 577 U.S. at

___, 136 S. Ct. at 768; New York, 535 U.S. at 17.  FERC has jurisdiction to regulate

certain parameters of the capacity market, and "the price of capacity is indisputably

a matter within the Commission's exclusive jurisdiction."  New England Power

Generators Ass'n, Inc. v. FERC, 757 F.3d 283, 290 (D.C. Cir. 2014); cf. Hughes v.

Talen Energy Mktg., LLC, 578 U.S. ___, No.14-614, slip op. at 11-15 (Apr. 19, 2016)

In the electricity markets "capacity" is the ability to produce electric power7

when necessary.  Utilities purchase capacity from electric power generators to ensure
they can obtain enough power during peaks in electricity demand.  See Conn. Dep't
of Pub. Util. Control v. FERC, 569 F.3d 477, 479 (D.C. Cir. 2009).
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(discussing FERC regulation of capacity markets).  Minnesota's ban on certain

capacity contracts directly conflicts with FERC's jurisdiction.  The power purchase

agreement provision is thus also preempted by the FPA.

 I agree with Judge Loken that we have jurisdiction and concur in the judgment,

but I disagree with Judge Loken's extraterritoriality analysis and would instead affirm

the district court's injunction because both of the challenged provisions are preempted

by the FPA.

COLLOTON, Circuit Judge, concurring in the judgment.

The plaintiffs in this case challenge the validity of Minnesota statute

§ 216H.03, subd. 3(2) and (3) on three grounds.  They contend that the statute is

preempted by the Federal Power Act, 16 U.S.C. § 824, et seq., preempted by the

Clean Air Act, 42 U.S.C. § 7401, et seq., and unconstitutional under the “dormant”

Commerce Clause.  The district court accepted the latter contention and permanently

enjoined Minnesota from enforcing the statutory provisions.  I agree that the plaintiffs

have standing to sue and that the dispute is ripe for resolution.

Although the district court did not address whether the Minnesota statute is

preempted by one or both of the federal statutes, we should consider that question

first.  According to the Supreme Court, a preemption claim “is treated as ‘statutory’

for purposes of our practice of deciding statutory claims first to avoid unnecessary

constitutional adjudications.”  Douglas v. Seacoast Prods., Inc., 431 U.S. 265, 271-72

(1977); accord Ariz. Dream Act Coalition v. Brewer, No. 15-15307, 2016 WL

1358378, at *9 (9th Cir. Apr. 5, 2016); C.E.R. 1988, Inc. v. Aetna Cas. & Sur. Co.,

386 F.3d 263, 272 n.13 (3d Cir. 2004).  If federal law preempts the Minnesota statute,
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then it is unnecessary to address whether the statute violates a dormant limitation

implied from the Commerce Clause.

The parties dispute the scope of the Minnesota statute.  The plaintiffs urge a

broad interpretation under which the statute regulates activity occurring entirely

outside Minnesota.  The State favors a narrower construction that applies only to

bilateral contracts in which a Minnesota entity agrees to purchase power from an out-

of-state energy provider.  It is unnecessary to resolve that dispute (or to decide

whether the question should be addressed first by the state courts, see R.R. Comm’n

of Tex. v. Pullman Co., 312 U.S. 496 (1941)), because even under the State’s

narrower view, the Minnesota statute is preempted by federal law.

Insofar as the Minnesota statute bans wholesale sales of electric energy in

interstate commerce, I agree with Part II of Judge Murphy’s opinion that the statute

is preempted by the Federal Power Act.  The Federal Energy Regulatory Commission

has exclusive jurisdiction over the interstate wholesale market for electricity,

including wholesale rates.  See Hughes v. Talen Energy Mkg., 136 S. Ct. 1288, 1297

(2016).  Because a State may not regulate wholesale rates, it follows that a State may

not impose a complete ban on wholesale sales, effectively forbidding the parties to

arrive at any mutually agreeable price.

The Minnesota statute by its terms, however, does not constitute a complete

ban on wholesale sales of energy that contribute to or increase statewide power sector

carbon dioxide emissions.  Subdivision 3 contains general prohibitions, but

subdivision 4 establishes exceptions:  If a “project proponent” demonstrates that it

will “offset the new contribution” to emissions by reducing an existing facility’s

emissions or by purchasing carbon dioxide allowances, or by a combination of both,

then the prohibitions of subdivision 3 do not apply.  The statute, therefore, permits
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a project proponent to conduct transactions otherwise prohibited by subdivision 3 if

it meets the offset requirements.  For example, in a proceeding concerning a new

coal-fired plant of Great River Energy in North Dakota that would be used in part to

serve Minnesota customers, the Minnesota Public Utilities Commission solicited

comment on a carbon offset proposal to reduce emissions at other facilities that Great

River Energy operated in North Dakota. SA 261.  The State contends that a North

Dakota entity also could satisfy the offset provision by purchasing carbon dioxide

allowances from California or northeastern States.

Minnesota’s effort to require an out-of-state entity to comply with the statute’s

offset provision conflicts with the Clean Air Act.  The Clean Air Act regulates

emissions through a cooperative federalism approach.  The Act grants the

Environmental Protection Agency authority to establish baseline standards, including

limits on emissions.  42 U.S.C. §§ 7408, 7409.  It then calls for each State to develop

a State Implementation Plan to regulate stationary sources within its boundaries. 

§§ 7407, 7410(a)(1).  Each State’s plan must include “control measures, means, or

techniques,” such as “enforceable emission limitations” or “marketable permits,” to

meet the Act’s requirements.  § 7410(a)(2)(A).  States are permitted to employ

emissions standards more stringent than those specified by the federal requirements. 

§ 7416.

Each State is granted “primary responsibility for assuring air quality within [its]

entire geographic region.”  § 7407(a); see also § 7401(a)(3).  The Act is designed so

that each operator of a pollution source need look to only one sovereign—the State

in which the source is located—for rules governing emissions.  “[A]llowing ‘a

number of different states to have independent and plenary regulatory authority over

a single discharge would lead to chaotic confrontation between sovereign states.’” 

-29-



N.C., ex rel. Cooper v. Tenn. Valley Auth., 615 F.3d 291, 301 (4th Cir. 2010) (quoting

Int’l Paper Co. v. Ouellette, 479 U.S. 481, 496-97 (1987)).    

The offset requirements of the Minnesota statute encroach on the source State’s

authority to govern emissions from sources within its borders.  If other States in the

region enacted laws similar to the Minnesota statute, then an energy facility could be

required to comply with multiple varying emissions requirements in order to sell

wholesale energy through the MISO market.  By demanding offsets or allowance

purchases from a North Dakota energy facility as a condition for contracting to

provide power to Minnesota customers, Minnesota’s statute conflicts with the

regulatory scheme that Congress designed in the Clean Air Act.  If Minnesota has

concerns with emissions from its neighbors, then it may seek recourse through one

of the Act’s several mechanisms by which affected States may challenge emissions

from source States.  See 42 U.S.C. § 7426; Tenn. Valley Auth., 615 F.3d at 310-11.

For these reasons, the challenged provisions of Minnesota law, Minn. Stat.

§ 216H.03, subd. 3(2) and (3), are preempted by federal law.  I concur in the

judgment affirming the district court’s injunction and dismissing the cross-appeal as

moot.

______________________________
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California Air Resources Board 

Analysis of the Energy Imbalance Market and Mandatory Greenhouse Gas 
Reporting and Cap-and-Trade Regulations 

This document further describes the issues the California Air Resources Board (ARB) 
seeks to address regarding greenhouse gas (GHG) accounting in the Energy Imbalance 
Market (EIM).  ARB held a June 24, 2016 Cap-and-Trade Program public workshop on 
this topic,1 and also described these issues in the public notices for these rulemaking 
packages, and held an October 21, 2016 workshop on potential EIM modifications.2  At 
the workshop ARB staff committed to releasing information to describe the impact on 
greenhouse gas (GHG) emissions reporting from the current California Independent 
System Operator’s (CAISO) Energy Imbalance Market (EIM).   

Staff developed an analysis to compare EIM imported electricity emissions resulting 
from serving California load as reported to ARB through the Mandatory Reporting 
Regulation (MRR) over a 12-month period to the emissions to the atmosphere that may 
occur in connection with EIM imported electricity but for which ARB’s program does not 
fully account.  This raises emissions undercounting concerns.  Staff is concerned with 
potential emissions leakage if the EIM footprint expanded to include additional EIM 
market participants and estimated the magnitude of potential leakage.3  These 
analyses, and ARB’s obligation to minimize emissions leakage, inform the proposed 
solutions described in regulatory amendments staff has proposed. 

Based on staff’s analysis, the emissions associated with EIM imported electricity 
specified resource attribution is underreported to ARB by 43.8 percent over a 12-month 
period relative to unspecified source electricity.  This ratio is based on verified data 
reported to ARB.4  As EIM expands to include each additional balancing authority, the 
quantity of electricity being deemed delivered to serve load in California and the 
percentage of deemed delivered electricity being attributed to zero-emitting resources 
are increasing.  The proposed amendments released in 2016 as part of the Cap-and-
Trade5 and MRR6 rulemakings are intended to address this issue. 

1) Accounting for California’s Electricity Emissions under AB 32 

Under Assembly Bill (AB 32), ARB must account for statewide GHG emissions, 
including all emissions resulting from the generation of electricity delivered to and 

1http://www.arb.ca.gov/cc/capandtrade/meetings/062416/arb_and_caiso_staff_presentations_updated.pdf 
2 https://www.arb.ca.gov/cc/capandtrade/meetings/20161021/oct-21-workshop-slides.pdf  
3 Emissions leakage here is used to mean a reduction in emissions of GHGs within the State that is offset 
by an increase in emissions of GHGs outside the State due to California regulation. 
4 ARB has opened the provisions associated with EIM in the MRR and Cap-and-Trade Regulations for 
potential changes as part of the 2016 amendment process. 
5 https://www.arb.ca.gov/regact/2016/capandtrade16/capandtrade16.htm 
6 https://www.arb.ca.gov/regact/2016/ghg2016/ghg2016.htm 
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consumed in California, accounting for transmission and distribution lines losses, 
whether that electricity is generated in-state or imported to California to serve California 
load. 

To account for GHG emissions in the electricity sector California power plants must 
report their emissions under MRR based on fuel type or using continuous emissions 
monitoring systems.  Under the Cap-and-Trade Program each of these generators has 
a compliance obligation for the emissions that result from their electricity generation.  
Electricity importers must report physical delivery of electricity by generation source, 
allowing ARB to account for the emissions profile of imported electricity by fuel type of 
the generation source.  Under the Cap-and-Trade Regulation the importer has a 
compliance obligation associated with the emissions from imported electricity that 
serves California load.   

Electricity reported under MRR is either reported as specified electricity or unspecified 
electricity.  Specified electricity is delivered via an importer from either a specific 
generating source or asset controlling supplier approved by ARB.7  This specified 
source accounting framework allows ARB to accurately account for the emissions 
profile and megawatt hours (MWhs) of electricity imported to serve California load.  For 
specified electricity the importer must own, operate, or contract for the electricity and the 
electricity must be directly delivered to California from the source or system.  The 
electricity must be specified when the parties agree to the deal; electricity from an 
unknown source at the time it is transacted cannot be resold as specified electricity.  In 
addition, electricity importers are only allowed to report the lesser of power generated or 
scheduled (with certain exceptions) as specified electricity.  Any electricity imported to 
California that does not meet the requirements of specified electricity must be reported 
as unspecified.   

An electricity import is classified as coming from an unspecified source when the 
electricity does not meet specified source requirements, including imported electricity 
that is not specified at the time the importer contracts for the electricity, or the source of 
electricity generation is unknown.  Emissions from unspecified electricity are reported 
using the unspecified emission factor.  This factor, known as the default emission factor 
under MRR, is set at the emissions rate of the “marginal” source of electricity in western 
power markets.  If imported electricity meets the requirements of specified source 
electricity it must be reported as such, and the importer cannot opt to report the 
electricity as unspecified.   

Exported electricity from California and wheeled electricity through California is also 
reported to ARB.  Exported electricity is electricity that is sourced in California and sinks 

7 Asset Controlling Supplier (ACS). Accessed 12/5/2016: http://www.arb.ca.gov/cc/reporting/ghg-rep/ghg-
rep-power/acs-power.htm  
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to serve load outside of California.  Wheeled electricity is electricity that is sourced 
outside of California and passes through California before it ultimately sinks to serve 
load outside of California.  Both exported and wheeled electricity are defined in section 
95102 of MRR and do not have a compliance obligation under the Cap-and-Trade 
Program (the compliance obligation for exported electricity is accounted for at the 
smokestack of the in-state generator).  Electricity importers must separately report 
imported and exported electricity pursuant to section 95111(a)(2) of MRR.  Under the 
accounting framework in MRR, exported electricity is not subtracted or credited against 
imported electricity into California, except in rare situations where a reporting entity has 
a qualified export in the same hour under section 95852(b)(5) of the Cap-and-Trade 
Regulation.  The qualified exports are very small: many entities are not importing and 
exporting electricity in the same hour for simultaneous exchanges. 

Beginning in 2014, some imports also resulted from non-California plants serving short-
term electricity imbalances in California, where these imports are coordinated through 
the EIM.  The EIM market was implemented after the start of the Cap-and-Trade 
Program.  The EIM works through a computer optimization based on the base schedule 
for power plants, and attempts to update these base schedule instructions for 
participating power plants to satisfy updated estimates of total demand while reducing 
costs as much as possible for each market interval (e.g., by increasing output from a 
lower cost plant and decreasing output from a higher cost plant).  Out-of-state power 
plant participation in the EIM market is voluntary, and is only possible once the power 
plant’s balancing authority (e.g., utility whose service territory the power plant is located 
in) joins the EIM.   

In many market intervals, California load is partially served by out-of-state EIM 
resources, which happens when the updated instructions delivered by the EIM 
optimization result in an increased flow of electricity, or EIM transfer, into California from 
other regions.  This EIM transfer that serves California load represents a quantity of 
imported electricity that must be reported to ARB by entities participating in EIM, 
hereafter called EIM entities, and the emissions associated with the generated 
electricity have a compliance obligation in the Cap-and-Trade Program, as with any 
other source of imported electricity.  Under MRR, electricity imported through EIM is 
reported as specified source electricity8 because at the time of the rulemaking that 
incorporated EIM it was thought by staff to be attributable to specific generating 
resources that increase generation to meet California’s load.   

  

8 MRR Section 95102(a)(246), the Imported Electricity definition reads, in part:  “Imported electricity shall 
include Energy Imbalance Market dispatches designated by the CAISO’s optimization model and reported 
by the CAISO to EIM Participating Resource Scheduling Coordinators as electricity imported to serve 
retail customers load that are located within the State of California.” 

3 
California Air Resources Board  December 21, 2016 

                                                 



 

2) Staff Analysis of GHG Emissions from EIM Imports 

Although electricity imported through EIM is currently reported as specified source 
electricity under MRR based on ARB’s original understanding of the EIM market, an 
evaluation of market operations warrants a review of the current approach for specifying 
electricity in the EIM model going forward.  Market operations suggest that the full 
carbon content of EIM electricity may be better represented, consistent with AB 32’s 
accounting mandates, as marginal power from the western power system, using an 
unspecified electricity framework with an emissions rate of default emissions factor for 
unspecified electricity.  

This dynamic occurs because of the “deeming” system used by the EIM dispatch to 
identify electricity imports.  It is important to emphasize that this system is based on a 
cost-based market optimization, rather than upon an emissions tracking system, and so 
does not necessarily identify resources whose generation changes as a result of serving 
California load.  Although the optimization can be redesigned to more accurately identify 
these resources – and CAISO has indicated that it is exploring ways to do so – the 
current design appears to fail to account for some emissions that occur as a result of 
serving California load.9 

Specifically, to lower the total cost of meeting electricity demand and to determine 
deemed delivered generation to serve California load, the EIM algorithm updates the 
base schedules of non-California power plant output in-part based on three bids 
submitted for each plant.10  The first bid is a non-Californian plant’s energy bid (i.e., how 
much it will cost the plant to deliver electricity without a California GHG compliance 
costs).  The second bid is a greenhouse gas cost bid adder (hereafter GHG cost bid) 
that equals the compensation the external power plant would require to cover the cost 
of complying with the Cap-and-Trade Program for the imported power.  The third bid is 
a greenhouse gas quantity bid (hereafter, GHG MW bid) that designates the MW 
quantity of electricity the plant operator is willing to deliver to California at the resource’s 
GHG cost bid.  GHG bid compensation must be given to enough generators to match 
compensated electricity (i.e., total GHG MW bids) with the volume of EIM transfers to 
California.  These compensated generators are determined by the EIM algorithm to 
have deemed delivered electricity to serve California load and the quantity of unit-
specific deemed delivered electricity is reported to ARB under MRR by EIM entities.  
Based on this reported data, ARB assigns this electricity a compliance obligation in the 

9 CAISO held a December 1, 2016 workshop to explore potential modifications to the EIM market and 
GHG attribution in the potential regional expansion.  Workshop slides are available at: 
http://www.caiso.com/Documents/Agenda-Presentation-RegionalIntegration-
EIMGreenhouseGasCompliance-Dec1_2016.pdf  
10 The bids are delivered to CAISO by an entity coordinating bids across multiple plants at once called a 
Participating Resource Scheduling Coordinator. 
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Cap-and-Trade Program.  But these cost-based assignments, as detailed furtherin this 
paper, do not account for the full behavior of the power plants serving California load. 

An accounting metric that accounts for the carbon content of EIM electricity as 
unspecified via an annual compliance obligation on the difference between the specified 
imports identified by the CAISO market results and the unspecified rate, more 
accurately reflects emissions experienced by the atmosphere as a result of electricity 
imported to serve California load.11,12  Thus, staff has identified a gap in emissions 
reported to ARB through EIM related reporting as compared with emissions that are 
actually experienced by the atmosphere due to California electricity consumption served 
through EIM imports: Imported power from entities identified by the CAISO model 
reflects only a portion of emissions associated with serving California load. Staff will 
continue to review available verifiable information on the full atmospheric effect of the 
emissions associated with EIM transfers prior to future potential changes in the EIM 
algorithm.   

The default emissions factor is an appropriate way of calculating these outstanding 
emissions. The ARB default emissions factor captures the emissions rate of power 
plants operating at 60 percent or less of capacity.  Plants that operate at 60 percent or 
less of capacity are marginal plants, and are generally capable of modifying output to 
support changes in load. 13  To support EIM transfers to serve California load, the EIM 
increments up plants capable of increasing output (or maintain output of plants that 
otherwise would decrement down).  The plants economically capable of modifying 
output in the EIM are the marginal plants the Western Climate Initiative identified in 
calculating the default emission factor.  Until future modifications allow direct 
identification of the complete emissions supporting EIM transfers, the default emissions 
factor is the best identification of the emissions rate of these marginal plants, and 
should supplement the emissions reported directly through the current deeming 
algorithm. 

Specified Source Requirements Versus Deemed Delivered Electricity  

11 Staff is not suggesting that entities now reporting under the regulation consistent with the current EIM 
import methodology are out of conformance; rather, staff is considering what regulatory changes may be 
necessary or appropriate to improve accuracy going forward. 
12 The calculations used in developing the default emission factor are available here as the average of the 
emissions factors in the 2006, 2007, and 2008 calculators: 
http://www.westernclimateinitiative.org/component/remository/Electricity-Team-Documents/Default-
Emission-Factor-Calculators/.  
13 Cap-and-Trade 2010 Final Statement of Reasons: 
https://www.arb.ca.gov/regact/2010/capandtrade10/fsor.pdf 
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The deemed delivery mechanism in the current EIM algorithm creates a scenario in 
which specific resources are deemed to serve California load without accurately 
capturing emissions resulting from the imported electricity.   

When EIM determines which out-of-state resources are deemed delivered to California 
in a particular interval, the EIM model will always minimize costs by attributing delivery 
to the cleanest participating resources that elected to be deemed delivered to serve 
California load.  The cleanest resources are deemed delivered, in CAISO’s technical 
term, regardless of whether the emissions associated with those specific resources are 
the only emissions used to satisfy the EIM energy transfer to California.  For instance, in 
some intervals GHG awards are being awarded to units within one balancing authority 
area, but EIM transfers of electricity to California are coming from another balancing 
authority area’s generating resources.   

At the time that CAISO filed the tariff with the Federal Energy Regulatory Commission 
ARB staff understood the model to result in dispatches designated by the EIM model in 
which both the GHG and MWhs of electricity serving an EIM transfer would be procured 
from the same out-of-state resource(s).  However, the current design of the EIM model 
allows for the GHG attribution to be attached to a different specific resource than the 
resource in an EIM balancing authority for which actual electricity was dispatched and 
physically transferred to California (EIM transfer).  Further, the deemed delivered 
electricity is predominantly of lower carbon content than the impact on the atmosphere 
as a result of an EIM transfer, which is further discussed in section 3 of this document. 

This market behavior suggests that MRR should be revised to account for any 
additional emissions associated with the marginal behavior of the power market, as well 
as resources currently deemed delivered to California, in order to fully capture the 
atmospheric greenhouse gas impacts of changes in California loads.  The unspecified 
electricity rate used for transactions in the larger western power market provides a way 
to quantify the scope of the issue.14  Staff has proposed regulatory amendments that 
use this rate as a way of determining outstanding emissions from EIM imports. 

To illustrate the current emissions gap between deemed delivered imports and EIM 
transfer imports, staff therefore has quantified the shortfall based on verified data 
reported to ARB under MRR and the reported emissions that would have been assigned 
a compliance obligation by ARB at the unspecified rate.  During a 12-month period of 
historic EIM data, reported total EIM emissions attributable to imports were 243,474 
MTCO2e.  This emissions number is based on reporting of emissions associated with 
specific resources deemed delivered by CAISO’s EIM algorithm, and therefore subject 

14 Cap-and-Trade 2010 Final Statement of Reasons: 
https://www.arb.ca.gov/regact/2010/capandtrade10/fsor.pdf 
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to a compliance obligation.  Because these emissions are attributed to specific 
resources, but additional marginal resources were likely operating as well to serve EIM 
(and California) load, staff has applied the unspecified emissions factor to determine the 
amount of emissions that would have been reported at the unspecified rate.  Using the 
default unspecified emissions rate, total emissions subject to a compliance obligation 
would be 433,548 MTCO2e.  The gap in reported EIM imported emissions versus EIM 
imported emissions using the default emissions rate is 190,075 MTCO2e. 

Thus, ARB is potentially not accounting for 43.8 percent of the emissions associated 
with EIM imports in this 12-month period.  This is illustrated in Table 1 below.  It should 
be noted that a majority of the timeframe for which this analysis was conducted included 
only one EIM entity participating in EIM.  As additional EIM entities join EIM, staff 
expects the gap between reported and actual emissions experienced by the 
atmosphere to become larger, as discussed in the next section of this document. 

 
Figure 1: Difference in EIM Imported Electricity Emissions Reported to ARB Compared to 
Emissions at the Unspecified Rate Over a 12-month Period 
 
The crediting of exported electricity emissions against imported electricity emissions is 
not allowed under MRR or the Cap-and-Trade Program.  This ensures that California is 
fully accounting for emissions from electricity whether generated in-state or imported to 
serve California load.  ARB’s regulations also do not allow the crediting of exports 
against electricity imported under EIM.  CAISO posted a preliminary analysis in August 
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2016 to show the existing GHG compliance obligation shortfall for 2016 using a 
counterfactual methodology.15  In CAISO’s analysis, this shortfall was offset (via 
CAISO’s methodology) by a quantification of the GHG benefits of avoided non-
California GHG-emitting generation by EIM renewable exports.  ARB’s regulations do 
not support this type of accounting as it would not account for emissions from electricity 
generated in-state which is required by AB 32. 

3) Potential Impact of Expanding EIM Market on GHG Accounting 
In November 2014, the EIM market began with only one EIM entity, PacifiCorp, 
participating.  Beginning in December 2015, EIM was expanded to add a second EIM 
entity, NV Energy.  Staff has conducted an analysis of the potential magnitude for 
emissions leakage as new EIM entities join the EIM using publicly available EIM transfer 
data posted by CAISO for the time period of January 2015 through June 2016. 16  
Specifically, staff looked at historical imports assigned to be deemed delivered for 
import to California through the EIM, and the mixture of technologies being deemed 
delivered to California, before and after a second EIM entity joined the EIM.   
 
First, staff looked at data related to the quantity of electricity that is being deemed 
delivered to California through the EIM algorithm as the EIM footprint has expanded.  
Staff finds that the quantity of electricity deemed delivered in EIM as imported to 
California increased with the addition of a second balancing authority area.  When a 
second EIM entity joined the EIM in December 2015, additional transmission was 
available for out-of-state generators to serve California load imbalances.  When 
PacifiCorp was the only EIM entity, the monthly-average MWhs deemed delivered 
through the EIM was 76,441 MWhs.  The public data for the period in which there was 
only one EIM entity started in January 2015 and ended in November 2015.  Once NV 
Energy joined in December 2015, the average monthly MWhs increased to 128,605 
MWhs, as shown in Figure 2.  The data for the period of PacifiCorp and NV Energy EIM 
participation is from December 2015 to June 2016.  This is an increase of 68.2 percent 
in per-month EIM imports.   

15 http://www.caiso.com/Documents/EIMGreenhouseGasCounter-FactualComparison-
PreliminaryResults_Jan-Jun_2016_.pdf  
16 Available at http://www.caiso.com/Documents/MonthlyEIM_Transfer_ISO_Imbalances_MWh.xlsx  
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Figure 2: Comparison of Average Monthly Deemed Delivered Quantities in MWhs with Original 
and Expanded EIM Footprint (using available public data) 
 
Another way to compare the amount of deemed delivered electricity for the current 
expanded EIM consisting of two EIM entities, is to compare data of like-months in the 
year (e.g., February 2015 to February 2016, rather than August 2015 to February 2016).  
When comparing like-months only, the increase in deemed delivered was 69 percent in 
per-month load imbalance, as shown in Figure 3.  This compares January 2015 to June 
2015 and January 2016 to June 2016, 
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Figure 3: Comparison of Average Monthly Deemed Delivered Quantities in MWhs in Like-
Months with Original and Expanded EIM Footprint 
 
Staff anticipates the volume of electricity deemed delivered through the EIM will 
increase further as additional EIM entities join the EIM resulting in additional 
transmission available for out-of-state generators to serve California load imbalances.  
Arizona Public Service and Puget Sound Energy joined in October of 2016.17  The 
addition of Arizona Public Service and Puget Sound Energy provides the EIM market 
with additional transmission and 9,500 additional megawatts of generating capacity.  
Further, Portland General Electric and Idaho Power plan to join the EIM in 2017 and 
2018, respectively.   

In addition to looking at changes in the quantity of deemed delivered electricity in the 
current EIM once expanded to two EIM entities, staff also looked at the trends in the 
type of deemed delivered technologies. When the EIM was limited to one EIM entity 
(PacifiCorp) there were fewer opportunities for the EIM algorithm to attribute GHGs to 
one resource, while delivering energy from another resource, which results in emissions 
undercounting.  During this time period, a moderate amount of zero-emitting, and a 
large amount of gas generation were deemed delivered to California in EIM, as shown 
in the left column of Figure 4. 
 

17 http://www.caiso.com/informed/pages/eimoverview/default.aspx  
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When the EIM footprint expanded to include NV Energy in December 2015, there was a 
slight decrease in the amount of natural gas, and an expansion of zero-emitting 
generation deemed delivered to California, as shown in the right-hand column of Figure 
4.18   
 

 
Figure 4: Deemed Delivered by Technology Type with One EIM Entity Participating in EIM 
(January 2015 to June 2015), versus Two EIM Entities (January 2016 to June 2016) 
 
Only a very small fraction of NV Energy‘s assets are zero-emitting (less than one 
percent),19 indicating that expanded EIM energy transfers were delivered from NV 
Energy (as the transfer capability between the PacifiCorp and California did not 
increase upon NV Energy’s entry), but the increased zero-emitting energy were deemed 
from zero-emitting resources in PacifiCorp.20 

18 Also in December of 2016, the EIM tariff was revised to enable GHG MW bids for a resource, allowing 
coal resources to opt out of receiving a Cap-and-Trade GHG compliance obligation.  Even for high-
emitting resources, however, a sufficiently-high GHG adder covers expected compliance costs and may 
allow for additional revenue if the market-clearing GHG adder is above the resource-submitted adder. 
19 Summer capacity: https://www.nvenergy.com/company/energytopics/where.cfm  
20 The particular increase in the quantity of deemed zero-emitting resources appears either a function of 
increased intermittent generation, or the availability of water resources (i.e., a year with greater winter 
rain) within PacifiCorp territory.  July through December of 2015 saw an increased quantity of deemed 
natural gas (indicating hydropower may be a source of deemed electricity), but aggregate EIM transfer 
data in MWs is not available for the second half of 2016 for comparison.  Analogous to 2015, it is likely 
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Based on staff’s analysis there is a trend towards a growing quantity of electricity being 
deemed delivered to serve load in California through the EIM as more transmission is 
available to satisfy California load imbalances with out-of-state generation.  There is 
also a trend towards an increased percentage of deemed delivered electricity being 
attributed to zero-emitting resources as a greater quantity of zero-emitting generation is 
available to be deemed within each market interval.  Both of these trends indicate a 
growing potential for emissions leakage as the EIM market continues to expand and 
include additional EIM entities such as Arizona Public Service and Puget Sound Energy.   
 
Next Steps 
ARB currently has two regulations that are open for potential amendments and public 
comment: the Regulation for the Mandatory Reporting of Greenhouse Gas Emissions 
and the Cap-and-Trade Regulation.  During the 15-day comment period, ARB is 
seeking comments from stakeholders to inform amendments for ensuring accurate 
accounting of GHGs associated with the Energy Imbalance Market.  All comments 
received during the 15-day comment period become part of the public record.  CAISO 
has also begun the process of proposing and developing amendments to the EIM tariff 
that it anticipates will ultimately resolve issues with its deeming algorithm.  ARB will also 
coordinate with CAISO processes going forward, to the extent possible.  Until these 
tariff amendments can be approved; however, an interim solution is needed to ensure 
accurate greenhouse gas accounting.  ARB has recently proposed amendments 
proposing an interim solution.  The information related to the current rulemaking 
documents can be found at the following links:  

• Mandatory Reporting 
Regulation: https://www.arb.ca.gov/regact/2016/ghg2016/ghg2016.htm   

• Cap-and-Trade 
Regulation: https://www.arb.ca.gov/regact/2016/capandtrade16/capandtrade16.h
tm  

 

that an analysis of EIM deemed delivered resources from July to September of 2016would show a greater 
volume of natural gas (based on available deemed fractional totals (p43: 
http://www.caiso.com/Documents/MarketPerformanceReportforSep2016.pdf).  However, it is likely that an 
analysis of EIM deemed delivered resources from October through December of 2016 would again show 
higher levels of deemed electricity from zero-emitting resources with the inclusion of additional 
renewables in the Pacific Northwest and increased winter rainfall. 
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Caveat

• The thoughts and opinions expressed in this 
presentation and in oral discussion represent 
the thoughts of Ms. Dorman and do not 
represent the positions of the CPUC or any of 
its staff, management or Commissioners.  

• The facts and ideas discussed herein are based 
on publicly available information.



Federal Power Act and State Authority;
An Abbreviated Review

• In the beginning . . . there was state authority.  
– Prior to federal oversight “most electricity was sold by vertically 

integrated utilities that constructed power plants, transmission 
lines, and local delivery systems,” and the sale of electricity was 
regulated only by state agencies.

• See New York v. FERC, 535 U.S. 1, 5 (2002)
• The Attleboro gap:

– The Commerce Clause bars states from regulating certain 
interstate electricity transactions, such as a wholesale sale of 
power (i.e., a sale for resale) by a utility in one State to a 
company in a different State. 

– Public Util. Comm’n v. Attleboro Steam & Elec. Co., 273 U.S. 83 
(1927)

• If states may not regulate interstate electric sales and there is no 
federal authority, who is in charge?



The Federal Power Act

• The Congress responded to the Supreme Court’s 
Decision in Attleboro by passing the Federal 
Power Act (FPA:
– Created the Federal Power Commission, predecessor 

to the current FERC, in 1935
– Granted the federal government authority over

• “the sale of electric energy at wholesale in interstate 
commerce” and

• “the transmission of electric energy in interstate com-
merce.”

– 16 U.S.C. 824(b)



The FPA Protects State’s Rights By 
Limiting Federal Authority

• The FPA applies only to energy sales 
specifically identified in the statute, and “shall 
not apply to any other sale of electric energy.” 
16 U.S.C. 824(b)(1).

• FERC lacks jurisdiction to regulate retail sales 
(i.e., sales to end users of electricity). New 
York, 535 U.S. at 17, 23.



Demand Response

• Demand Response (DR) is a way for customers 
to manage their electricity demand.  

• DR is: customers changing their electricity 
usage (typically reducing use or shifting use to 
other times in the day) at certain times in 
response to economic incentives, price 
signals, or other conditions.
– E.g., “Flex your power”  



EPSA v. FERC

• FERC developed rules to reduce barriers to 
participation of nontraditional resources in 
wholesale markets
– Order No. 719-A

• Permits an aggregator of retail customers to bid DR on 
behalf of retail customers directly into the organized 
energy market if the state/authority allows

– Order No. 745 /134 FERC ¶ 61,187
• Sets wholesale payments to DR dispatched through 

ISO/RTO wholesale markets at Locational Marginal 
Price



Order 745: Reversed; Appealed

• D.C. Circuit vacated Order 745
• Held FERC lacked the statutory authority to establish the 

payment methodology because DR is entirely a retail 
phenomenon subject exclusively to state regulation.

• Implicitly reversed CAISO tariff, which properly ceded 
retail-related issues to the CPUC/Local Regulatory 
Authority

• Based on FPA direction that FERC must change “any rule, 
regulation, prac-tice, or contract affecting [retail electric 
rates] . . ..”  16 U.S.C. 824e(a). 



Supreme Court Decision

• Reversed and remanded
• DR does impact the prices retail customers 

pay/retail rates . . . but lots of stuff impacts 
rates.

• Key factor:  States/LRAs may bar wholesale DR 
within their jurisdiction



Order 745 

“. . . gives States the means to block whatever 
‘effective” [changes] in retail rates demand 
response programs might be thought to 
produce. Wholesale demand response as 
implemented in the Rule is a program of 
cooperative federalism, in which the States 
retain the last word. That feature of the Rule 
removes any conceivable doubt as to its 
compliance with §824(b)’s allocation of federal 
and state authority.



So What?

• The State maintains authority to select a 
portfolio of energy resources to provide a 
safe, reliable energy supply at just and 
reasonable rates (even if an ISO/RTO operates 
its grid).
– Renewable resources, DR, EE, energy storage, etc. 

remain at the top of California’s loading order. 



More Reason for Hope?

• DOE Secretary Perry statement on Trump “exit” 
from Paris Accord:
– “I know you can drive economic growth and protect 

the environment at the same time, because that is 
exactly what I did as Governor of Texas.”

• DOE still pursuing biomass in joint federal R&D 
program
– https://energy.gov/energygov/articles/departments-

agriculture-and-energy-announce-9-million-through-
interagency-biomass



Etc.

• DOE continues/expands ARPA-E:
– Goal: improve auto efficiency, with a goal of 

reducing individual vehicle energy usage by 20 
percent. 

– “REFUEL projects will use water, molecules from 
the air, and electricity from renewable sources to 
produce high-energy liquid fuels for 
transportation and other uses.”

https://energy.gov/articles/energy-department-
advances-additional-20-million-research-awards





Texas wind capacity 2009-2016

Summer Peak Ave. Wind Capacity Percentages
Top Twenty Peak Hours for Each year
Year Non-Coastal Coastal
2016 23% 73%
2015 11% 52%
2014 20% 60%
2013 13% 77%
2012 8% 53%
2011 13% 66%
2010 6% 25%
2009 14% #N/A

Winter Peak Ave. Wind Capacity Percentages
Top Twenty Peak Hours for Each year
Year Non-Coastal Coastal
2015/2016 30% 27%
2014/2015 11% 42%
2013/2014 17% 44%
2012/2013 17% 32%
2011/2012 21% 16%
2010/2011 24% 50%
2009/2010 18% #N/A



Hope, cont’d

• DOE still pursuing biomass in joint federal R&D 
program
– https://energy.gov/energygov/articles/departmen

ts-agriculture-and-energy-announce-9-million-
through-interagency-biomass
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The Switch

By Brian Fung  May 18

The Republican-led Federal Communications Commission voted Thursday to begin undoing a key decision from the

Obama era that could relax regulations on Internet providers.

The move highlights the uphill battle for Democrats and consumer advocates, who say that weaker rules could allow

Internet service providers to abuse their position as gatekeepers between customers and the rest of the Internet. The

current net neutrality rules make it illegal for Internet service providers to block or slow down websites for consumers.

ISPs have argued that softening the rules would help them to continue upgrading their networks and find new ways of

making money.

The vote enables the FCC to begin taking public feedback on its proposal, which could be revised and put to a final vote

later this year.

By a 2-1 vote led by FCC Chairman Ajit Pai, the agency proposed to roll back a 2015 decision that regulated Internet

providers more heavily, using some of the same rules the agency applies to phone companies. The proposal also

suggests repealing the so-called “general conduct” rule that allows the FCC to investigate business practices of Internet

providers that it suspects may be anti-competitive. And finally, the proposal asks whether the agency should eliminate

the most high-profile parts of the net neutrality rules: The rules banning the blocking and slowing of websites, as well

as the rule forbidding ISPs from charging websites extra fees.

“Today we propose to repeal utility-style regulation of the Internet,” said Pai. “The evidence strongly suggests this is

the right way to go.”



The FCC's lone Democrat, Mignon Clyburn, said the decision to revisit the rules was merely the latest in a broader

effort by Republicans to undercut its own mission.

“The endgame appears to be no-touch regulation,” said Clyburn, “and a wholesale destruction of the FCC's public

interest authority in the 21st century.”

Republican lawmakers have proposed converting the FCC regulation into a bill, but Democrats — concerned that the

results could be much weaker than the current rules — are instead gearing up for a grass roots battle similar to the

kind that defeated the House Republican health care plan.

“This fight is just starting,” said Sen. Brian Schatz (D-Hawaii), in a statement. “The public now has the opportunity to

stand up, be heard, and influence the outcome. It will take millions of people standing up … to say that the Internet

needs to stay free and open.”

Internet providers largely hailed the vote,  which officially marks a first step toward looser regulations.

“The FCC under Chairman Pai’s leadership took an important step today toward returning to the regulatory

framework that was so successful for so many years,” said Verizon in a statement.

Underlying the politics is a complex legal fight whose outcome will shape the future of business and the experience of

using the Internet.

The transformation of Internet service into a basic necessity for many Americans has forced Internet providers to look

elsewhere for growth. Many broadband companies view TV, film and online content as the answer: By buying up

media firms, ISPs can create bigger bundles to sell to customers. They can also mine their customers' behavioral data

and either sell those insights to marketers or use them for advertising purposes.

Consumer advocates fear that many of these new business practices may harm consumers or startups, particularly if

large providers choose to privilege their own content — or that of favored partners — to the detriment of competing

firms. Only strong, preemptive rules can ward off these harms, they argue.

But Pai and many Internet providers say that the rules are onerous and discourage companies from spending money

on their networks to provide faster and better service. That charge has sparked a furious debate over how the

commission's rules have affected broadband investment.

Lobbyists on both sides of the issue have produced dueling studies on the matter, each claiming to more accurately

represent reality than the other.



Brian Fung covers technology for The Washington Post, focusing on telecommunications, Internet access
and the shifting media economy. Before joining The Post, he was the technology correspondent for
National Journal and an associate editor at the Atlantic.  Follow @b_fung



Media Contact:
Will Wiquist, (202) 418-0509
will.wiquist@fcc.gov

For Immediate Release

STATEMENT OF FCC CHAIRMAN AJIT PAI
On the Future of Broadband in the Lifeline Program

WASHINGTON, March 29, 2017 - Federal Communications Commission Chairman Ajit Pai issued the 
following statement today:

“I support including broadband in the Lifeline program to help provide affordable, high-speed Internet 
access for our nation’s poorest families.  Indeed, I worked hard to get a bipartisan agreement in place last 
year that would have expanded Lifeline to include broadband, but the agreement was undone by those 
who preferred a party-line vote.

“Going forward, I want to make it clear that broadband will remain in the Lifeline program so long as I 
have the privilege of serving as Chairman.  And we will continue to look for ways to make the program 
work even better.

“Right now, over 3.5 million Americans are receiving subsidized broadband service through the Lifeline 
program from one of 259 different Eligible Telecommunications Carriers (ETCs).  And according to the 
latest available figures, the number of customers receiving subsidized broadband service has increased by 
over 16 percent during my Chairmanship.

“But as we implement the Lifeline program—as with any program we administer—we must follow the 
law.  And the law here is clear:  Congress gave state governments, not the FCC, the primary responsibility 
for approving which companies can participate in the Lifeline program under Section 214 of the 
Communications Act.  This is how the program worked over two decades, over three Administrations, 
and over eight Chairmanships.

“However, the FCC last year rejected this bipartisan consensus, snatching this legal responsibility away 
from states and deciding to create its own federal ‘Lifeline Broadband Provider’ designation process.  At 
the time, I explained why the Commission lacked the authority to do this.

“Twelve states, from Vermont to Wisconsin, are currently challenging the legality of the FCC’s order in 
the U.S. Court of Appeals for the District of Columbia Circuit.  In my view, it would be a waste of 
judicial and administrative resources to defend the FCC’s unlawful action in court.  I am therefore 
instructing the Office of General Counsel to ask the D.C. Circuit to send this case back to the 
Commission for further consideration.  And the FCC will soon begin a proceeding to eliminate the new 
federal designation process.



“In the meantime, we must consider the Lifeline Broadband Provider applications that are pending at the 
FCC.  In last year’s order, the Commission delegated to the Wireline Competition Bureau the authority to 
address such applications.

“I do not believe that the Bureau should approve these applications.  Here’s why.

“Hundreds of companies have been approved to participate in the Lifeline program through a lawful 
process.  Indeed, over 99.6 percent of Americans currently participating in the broadband portion of the 
program receive service from one of those companies.  New companies can enter the program using this 
process, and I encourage them to continue to do so.  Given this context, it would be irresponsible for the 
Bureau to allow companies to sign up customers for subsidized broadband service through an unlawful 
federal authorization process that will soon be withdrawn.  This would force many consumers to switch 
broadband providers in a relatively short period of time, which wouldn’t be fair to them.

“Congress established our universal service programs as a joint federal-state partnership.  And through 
the years, many states have helped consumers and protected taxpayers by enforcing the rules of the road.  
As Senator Tom Udall (D-N.M.) recently observed in introducing bipartisan Lifeline legislation with 
Senator Deb Fischer (R-Neb.), we need to ‘return the role of state utility commissions in determining 
Lifeline eligibility.  State utility commissions are key to policing against fraud and harmonizing federal 
and state initiatives that will help us close the digital divide.’  By letting states take the lead on 
certification as envisioned by Congress, we will strengthen the Lifeline program and put the 
implementation of last year’s order on a solid legal footing.  This will benefit all Americans, including 
those participating in the program.”

###

Office of Chairman Ajit Pai: (202) 418-2000
Twitter: @AjitPaiFCC

www.fcc.gov/leadership/ajit-pai

This is an unofficial announcement of Commission action.  Release of the full text of a Commission order constitutes official 
action.  See MCI v. FCC, 515 F.2d 385 (D.C. Cir. 1974).



131 STAT. 88 PUBLIC LAW 115–22—APR. 3, 2017 

LEGISLATIVE HISTORY—S.J. Res. 34: 
CONGRESSIONAL RECORD, Vol. 163 (2017): 

Mar. 22, 23, considered and passed Senate. 
Mar. 28, considered and passed House. 

Æ 

Public Law 115–22 
115th Congress 

Joint Resolution 
Providing for congressional disapproval under chapter 8 of title 5, United States 

Code, of the rule submitted by the Federal Communications Commission relating 
to ‘‘Protecting the Privacy of Customers of Broadband and Other Telecommuni-
cations Services’’. 

Resolved by the Senate and House of Representatives of the
United States of America in Congress assembled, That Congress 
disapproves the rule submitted by the Federal Communications 
Commission relating to ‘‘Protecting the Privacy of Customers of 
Broadband and Other Telecommunications Services’’ (81 Fed. Reg. 
87274 (December 2, 2016)), and such rule shall have no force 
or effect. 

Approved April 3, 2017. 

Apr. 3, 2017 
[S.J. Res. 34] 
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The Switch

By Brian Fung  March 28

Congress sent proposed legislation to President Trump on Tuesday that wipes away landmark online privacy

protections, the first salvo in what is likely to become a significant reworking of the rules governing Internet access in

an era of Republican dominance.

In a party-line vote, House Republicans freed Internet service providers such as Verizon, AT&T and Comcast of

protections approved just last year that had sought to limit what companies could do with information such as

customer browsing habits, app usage history, location data and Social Security numbers. The rules also had required

providers to strengthen safeguards for customer data against hackers and thieves.

[What  to  expect  now  that  Internet  providers  can  collect  and  sell  your  Web  browser  history]

The Senate has voted to nullify those measures, which were set to take effect at the end of this year. If Trump signs the

legislation as expected, providers will be able to monitor their customers’ behavior online and, without their

permission, use their personal and financial information to sell highly targeted ads — making them rivals to Google

and Facebook in the $83 billion online advertising market.

The providers could also sell their users’ information directly to marketers, financial firms and other companies that

mine personal data — all of whom could use the data without consumers’ consent. In addition, the Federal

Communications Commission, which initially drafted the protections, would be forbidden from issuing similar rules in

the future.



Search engines and streaming-video sites already collect usage data on consumers. But consumer activists claim that

Internet providers may know much more about a person’s activities because they can see all of the sites a customer

visits.

And although consumers can easily abandon sites whose privacy practices they don’t agree with, it is far more difficult

to choose a different Internet provider, the activists said. Many Americans have a choice of only one or two broadband

companies in their area, according to federal statistics.

Advocates for tough privacy protections online called Tuesday’s vote “a tremendous setback for America.”

“Today’s vote means that Americans will never be safe online from having their most personal details stealthily

scrutinized and sold to the highest bidder,” said Jeffrey Chester, executive director of the Center for Digital

Democracy.

Supporters of Tuesday’s repeal vote argued that the privacy regulations stifle innovation by forcing Internet providers

to abide by unreasonably strict guidelines.

”[Consumer privacy] will be enhanced by removing the uncertainty and confusion these rules will create,” said Rep.

Marsha Blackburn (R-Tenn.), who chairs the House subcommittee that oversees the FCC.

Policy analysts said the deregulatory effort may be the first of several that could alter the future of the Internet.

Although regulators under President Barack Obama had moved to limit the power of Internet providers — by

restricting what they could do with customer information and curbing their ability to block websites or slow down

certain types of content — momentum appears to be moving in the opposite direction.

For example, consumer advocates fear that Congress or the FCC’s new Republican chairman, Ajit Pai, may seek to roll

back the agency’s rules on net neutrality — the policy that forbids Internet providers from blocking content they don’t

like or charging websites a fee to reach consumers over faster Internet speeds. Industry analysts said Tuesday that the

FCC is also poised to deregulate the $40-billion-a-year industry for data connections used by hospitals, universities

and ATMs.

Tuesday’s vote is a sign that Internet providers will be treated more permissively at a time when conservatives control

the executive and legislative branches. That could be a boon for companies such as Verizon and Comcast as they race

to become online advertising giants.

Internet providers have historically made their money from selling access to the Web. But now these providers are

looking to increase their revenue by tapping the vast troves of data their customers generate as they visit websites,

watch videos, read information and download apps.



Industry backers say that allowing providers to use data-driven targeting could benefit consumers by leading to more

relevant advertisements and innovative business models. AT&T, for instance, used to offer Internet discounts to

consumers in exchange for letting the company monitor their browsing history. With Tuesday’s vote, such programs

could see a return, and be marketed as a way to access cheaper Internet — although consumer groups have criticized

these plans as a way for providers to charge customers a premium for their privacy.

Tuesday’s vote took aim at FCC rules that were approved in October over strident Republican objections. At the time,

the agency’s Democratic leadership argued that consumers deserved the same privacy protections governing legacy

telephone service. As more Americans turn to the Internet to find jobs, do homework and seek education, the agency

said, consumers needed new protections to keep pace with technology.

But industry advocates said the FCC’s rules defined privacy far too broadly. The industry favors the interpretation of

another agency — the Federal Trade Commission — that does not consider browsing history or app usage data to be

sensitive and protected.

But the FTC does not have the authority to punish Internet providers that violate its guidelines. That is because of a

rule that leaves oversight of those companies to the FCC.

As a result, Tuesday’s vote may release Internet providers from the FCC’s privacy regulation, but the FTC would also

be unable to enforce its own guidelines on the industry without new authority from Congress.

“One would hope — because consumers want their privacy protected — that they would be good actors, and they would

ask permission and do these nice things,” said Rep. Mike Doyle (D-Pa.) in a House committee hearing Monday. “But

there’s no law now that says they have to, and there’s no cop on the beat saying, ‘Hey, we caught you doing something.’

”

Pai, the FCC chairman, called the legislation “appropriate” and blamed his Democratic predecessor for executive

overreach. He also said that responsibility for regulating Internet providers should fall to the FTC.

“Moving forward, I want the American people to know that the FCC will work with the FTC to ensure that consumers’

online privacy is protected though a consistent and comprehensive framework,” Pai said. “The best way to achieve that

result would be to return jurisdiction over broadband providers’ privacy practices to the FTC, with its decades of

experience and expertise in this area.”

Pai has said that his agency could continue to bring lawsuits against firms that are alleged to have violated consumer

privacy, even if the FCC privacy rules were to be repealed.

Read  more:



Republicans just rolled back landmark FCC privacy rules. Here’s what you need to know.

The Senate just voted to undo landmark rules covering your Internet privacy

It's begun: Internet providers are pushing to repeal Obama-era Internet privacy rules

The FCC just passed sweeping new rules to protect your online privacy

Brian Fung covers technology for The Washington Post, focusing on telecommunications, Internet access
and the shifting media economy. Before joining The Post, he was the technology correspondent for
National Journal and an associate editor at the Atlantic.  Follow @b_fung
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EXECUTIVE ORDER

- - - - - - -

REDUCING REGULATION AND CONTROLLING REGULATORY
COSTS

By the authority vested in me as President by the
Constitution and the laws of the United States of America,
including the Budget and Accounting Act of 1921, as
amended (31 U.S.C. 1101 et seq.), section 1105 of title 31,
United States Code, and section 301 of title 3, United States
Code, it is hereby ordered as follows:

Section 1.  Purpose.  It is the policy of the executive branch
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to be prudent and financially responsible in the
expenditure of funds, from both public and private
sources.  In addition to the management of the direct
expenditure of taxpayer dollars through the budgeting
process, it is essential to manage the costs associated with
the governmental imposition of private expenditures
required to comply with Federal regulations.  Toward that
end, it is important that for every one new regulation
issued, at least two prior regulations be identified for
elimination, and that the cost of planned regulations be
prudently managed and controlled through a budgeting
process.

Sec. 2.  Regulatory Cap for Fiscal Year 2017.  (a)  Unless
prohibited by law, whenever an executive department or
agency (agency) publicly proposes for notice and comment
or otherwise promulgates a new regulation, it shall identify
at least two existing regulations to be repealed.

(b)  For fiscal year 2017, which is in progress, the heads of
all agencies are directed that the total incremental cost
of all new regulations, including repealed regulations, to
be finalized this year shall be no greater than zero, unless
otherwise required by law or consistent with advice
provided in writing by the Director of the Office of
Management and Budget (Director).

(c)  In furtherance of the requirement of subsection (a)
of this section, any new incremental costs associated with
new regulations shall, to the extent permitted by law, be
offset by the elimination of existing costs associated with at
least two prior regulations.  Any agency eliminating existing
costs associated with prior regulations under this
subsection shall do so in accordance with the
Administrative Procedure Act and other applicable law.

(d)  The Director shall provide the heads of agencies with
guidance on the implementation of this section.  Such
guidance shall address, among other things, processes for



standardizing the measurement and estimation of
regulatory costs; standards for determining what qualifies
as new and offsetting regulations; standards for
determining the costs of existing regulations that are
considered for elimination; processes for accounting for
costs in different fiscal years; methods to oversee the
issuance of rules with costs offset by savings at different
times or different agencies; and emergencies and other
circumstances that might justify individual waivers of the
requirements of this section.  The Director shall consider
phasing in and updating these requirements.

Sec. 3.  Annual Regulatory Cost Submissions to the Office of
Management and Budget.  (a)  Beginning with the
Regulatory Plans (required under Executive Order 12866 of
September 30, 1993, as amended, or any successor order)
for fiscal year 2018, and for each fiscal year thereafter, the
head of each agency shall identify, for each regulation that
increases incremental cost, the offsetting regulations
described in section 2(c) of this order, and provide the
agency's best approximation of the total costs or savings
associated with each new regulation or repealed
regulation.

(b)  Each regulation approved by the Director during the
Presidential budget process shall be included in the Unified
Regulatory Agenda required under Executive Order 12866,
as amended, or any successor order.

(c)  Unless otherwise required by law, no regulation shall be
issued by an agency if it was not included on the most
recent version or update of the published Unified
Regulatory Agenda as required under Executive Order
12866, as amended, or any successor order, unless the
issuance of such regulation was approved in advance in
writing by the Director.

(d)  During the Presidential budget process, the Director
shall identify to agencies a total amount of incremental



costs that will be allowed for each agency in issuing new
regulations and repealing regulations for the next fiscal
year.  No regulations exceeding the agency's total
incremental cost allowance will be permitted in that fiscal
year, unless required by law or approved in writing by the
Director.  The total incremental cost allowance may allow
an increase or require a reduction in total regulatory cost.

(e)  The Director shall provide the heads of agencies with
guidance on the implementation of the requirements in
this section.

Sec. 4.  Definition.  For purposes of this order the term
"regulation" or "rule" means an agency statement of
general or particular applicability and future effect
designed to implement, interpret, or prescribe law or policy
or to describe the procedure or practice requirements of an
agency, but does not include:

(a)  regulations issued with respect to a military, national
security, or foreign affairs function of the United States;

(b)  regulations related to agency organization,
management, or personnel; or

(c)  any other category of regulations exempted by the
Director.

Sec. 5.  General Provisions.  (a)  Nothing in this order shall
be construed to impair or otherwise affect: 

(i)   the authority granted by law to an executive
department or agency, or the head thereof; or

(ii)  the functions of the Director relating to
budgetary, administrative, or legislative proposals.

(b)  This order shall be implemented consistent with
applicable law and subject to the availability of
appropriations.
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(c)  This order is not intended to, and does not, create any
right or benefit, substantive or procedural, enforceable at
law or in equity by any party against the United States, its
departments, agencies, or entities, its officers, employees,
or agents, or any other person.

DONALD J. TRUMP

THE WHITE HOUSE,
    January 30, 2017.
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CCPUC 2017 MCLE Certificate and Evaluation - MCLE–CA Response to New Federal Direction – Beat of Different Drummer– 8-6-17.docx 
 

CERTIFICATE OF ATTENDANCE FOR CALIFORNIA MCLE 
PROVIDER  Conference of California Public Utility Counsel (“CCPUC”) - #1321_____ 

SUBJECT MATTER/TITLE “California’s Response to New Federal Direction for Utilities:  Is 
California Marching to the Beat of a Different Drummer” 

                                                                                 Panelists: Regina Costa (Telecomm. Policy Dir., TURN),  Elizabeth Dorman (Attorney, 
CPUC Legal Div.), Jered Lindsay (Senior Attorney, SCE), Travis Ritchie (Staff Attorney, 
Sierra Club Environmental Law Program), and Panel Moderator, Matthew Tisdale 
(Executive Director, More Than Smart) 

DATE/TIME OF ACTIVITY  June 8, 2017 

LOCATION    Davis Wright Tremaine, LLP 

                                                   505 Montgomery Street, Suite 800, San Francisco, CA. 94111 

 

LENGTH OF ACTIVITY  2  hours (2:30 – 4:30 p.m.)____________________ 

ELIGIBLE CALIFORNIA MCLE CREDIT 

TOTAL HOURS:  2     

        PREVENTION, DETECTION 

LEGAL ETHICS:   _______    AND TREATMENT OF 

        SUBSTANCE ABUSE: ________ 

ELIMINATION OF BIAS:       

IN THE LEGAL PROFESSION        _______    GENERAL: ____2___  

To Be Completed By Attorney After Participation In Activity 

By signing below, I certify that I participated in the activity described above and  
am entitled to claim the following California MCLE hours, including: 

 
TOTAL HOURS:  2 

           PREVENTION, DETECTION 

        AND TREATMENT OF 

LEGAL ETHICS:   ______    SUBSTANCE ABUSE: ________ 

ELIMINATION OF BIAS:       

IN THE LEGAL PROFESSION        ______    GENERAL: _____2_____ 

__________________________________________      

Signature        Date     June 8, 2017 

REMINDER:  Keep this record of attendance for 4 years.  In the event that you are audited by the State Bar, you may be required to submit this 
record of attendance to the State Bar.  Send to the State Bar only if you are audited. You must sign in on the Official Record of Attendance for 
California MCLE maintained by this provider in order for these hours to qualify for California MCLE credit. 

Provided as a courtesy by the State Bar Committee on Minimum Continuing Legal Education. 
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ACTIVITY EVALUATION FORM FOR CALIFORNIA MCLE 
 

Please complete and return to Provider             Please Print 

 

Provider Name  Conference of California Public Utility Counsel (“CCPUC”) 

 

Provider Address 2244 Walnut Grove Avenue, Rosemead, CA  91770_________ 

Title of Activity “California’s Response to New Federal Direction for Utilities:  Is California 
Marching to the Beat of a Different Drummer” 

 Panelists: Regina Costa (Telecomm. Policy Dir., TURN),  Elizabeth Dorman (Attorney, CPUC Legal 
Div.), Jered Lindsay (Senior Attorney, SCE), Travis Ritchie (Staff Attorney, Sierra Club 
Environmental Law Program), and Panel Moderator, Matthew Tisdale (Executive Director, More 
Than Smart) 

 

Date of Offering: 6/8/17      Site:        Davis Wright Tremaine, LLP 

       505 Montgomery Street, San Francisco, CA. 94111 

Name of Participant (optional) 
_____________________________________________________________________________________ 
      First   Last 

Directions:  On a scale of 1-5 (5 being the highest, best or most and 1 being the least, lowest or worst) rate by circling the 
number reflecting your opinion. 

 

To what extent were your personal objectives satisfied      5   4   3   2   1 

Comments: ___________________________________________________________________________________________ 

____________________________________________________________________________________________________________
__________________________________________________________________________________________________ 

To what extent did the environment contribute to the learning experience?  5   4   3   2   1 

Comments: ___________________________________________________________________________________________ 

_____________________________________________________________________________________________ 

_____________________________________________________________________________________________ 

To what extent did the written materials contribute to the learning experience?        5   4   3   2   1 

Comments: ___________________________________________________________________________________________ 

____________________________________________________________________________________________________________
__________________________________________________________________________________________________ 

To what extent were the objectives stated in the promotional literature or those 

stated at the beginning of the activity satisfied?              5   4   3   2   1 

Comments: ___________________________________________________________________________________________ 
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____________________________________________________________________________________________________________
__________________________________________________________________________________________________ 

To what extent did the activity contain significant current intellectual 

or practical content?        5   4   3   2    1 

Comments: ___________________________________________________________________________________________ 

____________________________________________________________________________________________________________
____________________________________________________________________________________________________________
____________________________________________________________ 

 

Please rate the faculty on the same scale. 

 Overall 

Teaching 

Effectiveness 

Effectiveness of 
Teaching 
Methods 

Significant  

Current 

Intellectual or 
Practical  

Content 

    

Instructor's Name:  Matthew Tisdale (Moderator) 5   4   3   2   1 5   4   3   2   1 5   4   3   2   1 

Subj/Topic ________________________________________    

Comments: _________________________________________ ___________ _____________ _______________ 

_____________________________________________________ 

_____________________________________________________ 

   

 
 

 Overall 

Teaching 

Effectiveness 

Effectiveness of 
Teaching 
Methods 

Significant  

Current 

Intellectual or 
Practical  

Content 

    

Instructor's Name:  Jered Lindsay 5   4   3   2   1 5   4   3   2   1 5   4   3   2   1 

Subj/Topic ________________________________________    

Comments: _________________________________________ ___________ _____________ _______________ 

_____________________________________________________ 

_____________________________________________________ 
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 Overall 

Teaching 

Effectiveness 

Effectiveness of 
Teaching 
Methods 

Significant  

Current 

Intellectual or 
Practical  

Content 

    

Instructor's Name:  Travis Ritchie 5   4   3   2   1 5   4   3   2   1 5   4   3   2   1 

Subj/Topic ________________________________________    

Comments: _________________________________________ ___________ _____________ _______________ 

_____________________________________________________ 

_____________________________________________________ 

   

 

 

 

 

 

 

 

 

 Overall 

Teaching 

Effectiveness 

Effectiveness of 
Teaching 
Methods 

Significant  

Current 

Intellectual or 
Practical  

Content 

    

Instructor's Name:  Elizabeth Dorman 5   4   3   2   1 5   4   3   2   1 5   4   3   2   1 

Subj/Topic ________________________________________    

Comments: _________________________________________ ___________ _____________ _______________ 

_____________________________________________________ 

_____________________________________________________ 
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 Overall 

Teaching 

Effectiveness 

Effectiveness of 
Teaching 
Methods 

Significant  

Current 

Intellectual or 
Practical  

Content 

    

Instructor's Name:  Regina Costa 5   4   3   2   1 5   4   3   2   1 5   4   3   2   1 

Subj/Topic ________________________________________    

Comments: _________________________________________ ___________ _____________ _______________ 

_____________________________________________________ 

_____________________________________________________ 

   

 

 

 




